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NOTABLE CHANGES IN STATUTE LAW IN THE 
SESSION OF 1925 


This article is limited to the legislation of the 1925 session; and 
it is intended to include legislation which is worthy of note by a prac- 
ticing lawyer; and not necessarily epoch-making or conspicuously 
outstanding in the history of the state. 

The laws which seem of sufficient importance requiring the at- 
tention of the Wisconsin bench and bar are taken up in the order 
of their enactment and by chapter numbers, except where, in oc- 
casional instances, another order of presentation is obviously more 
advantageous. 

Chapter 5 created two new branches of the Circuit Court of Mil- 
waukee County, numbered respectively 7 and 8. 

Chapter 6 created an additional branch of the Circuit Court of 
Dane County. Presiding judges of these three new tribunals have 
already been elected. 

Chapter 11 provides for a so-called gasoline tax as part of the 
regular biennial highway appropriation bill. So far as this mea- 
sure is a revenue law it may be convenient to consider it in con- 
nection with other tax measures enacted by the present legislature. 

The principal amendments to the tax laws of the state made by 
the present legislature are three in number: 

1. Chapter 11, known commonly as the Gasoline Tax Law. 

2. Chapter 57, which amends the Income Tax Law enacted in 

1911. 

3. Chapter 205, which repeals the Homestead Exemption Law 

enacted two years ago. 





*With some slight change in the introduction, this article through the discussion 
of Chapter 344, is the address of Francis FE. McGovern hefore the 1925 meeting of 
the Wisconsin State Bar Association. As the Association met before the legislature 
adjourned, Mr. McGovern was unable to discuss the later chapters. The discus- 
sion of these beginning with Chapter 359 has kindly been finished by John B. 
Sanborn. 











258 WISCONSIN LAW REVIEW 


Chapter 11 levies a tax of 2 cents per gallon on motor vehicle 
fuel for the privilege of using the public highway. It is designated 
a license tax in this statute. Similar statutes exist in several other 
states. Its justification is found in the vast expense incurred by 
the state in building and repairing highways and in the destructive 
effect of automobile traffic on these roads. The automobile owner 
is the principal beneficiary of hard surface roads, and it is only rea- 
sonable that he should bear some part of the expense of maintaining 
them. A two cent gas tax seems a reasonable exaction. At any 
rate, it is substantially less than the rates charged in some other 
states. The bill is voluminous, but much of its contents deals with 
administrative matters in considerable detail which it would be un- 
profitable now to discuss. 


Chapter 57, amendatory of the state income tax law, leaves the 
framework of the original law substantially unchanged, but engrafts 
on it three modifications or additions. 


a. The first one repeals the so-called personal property offset. 
This provision was incorporated in the original law for two rea- 
sons: First, it could not be known in advance that the law would 
withstand in court the test of constitutionality certain to be applied 
to it. The retention of the most fruitful classes of personal prop- 
erty from the standpoint of production of revenue was therefore 
an anchor cast to windward for safety’s sake. Secondly, at that 
time it could not be known how much revenue the newly adopted 
income tax would produce. In view of these uncertainties it was 
deemed wise to retain the tax on personal property of certain sorts 
in addition to the income tax with the purpose in mind, however, 
of eventually entirely abolishing the taxation of personal property. 
Meanwhile the taxpayer was permitted to offset one tax against the 
other. 


The need for a greater revenue from taxation increased; and, at 
the same time, personal property taxes increased in amount from 
about $6,000,000 to nearly $20,000,000, obviously due largely to the 
rapid introduction in use of the automobile. Thus the temptation 
grew to retain both income and personal property taxation and to get 
the most from each by abolishing the offset. This has now been 
done. 


b. Another provision of this law increases the tax exemption 
given to the husband or head of a family from $1200.00 to $1600.00, 
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and that for each child under eighteen years of age and for de- 
pendents supported by the taxpayer from $200.00 to $300.00. 

c. Another provision changes the percentages that go respective- 
ly to the state, the counties and the cities or villages in the division 
of the proceeds of income taxes. Heretofore the state received 10 
per cent, out of which the cost of administrating the law was paid. 
The county received 20 per cent, and the town, city or village 
received 70 per cent. As amended, the state receives 40 per cent of 
the tax instead of 10 per cent, as heretofore, the county 10 per 
cent instead of 20 per cent, as heretofore, and the local district, 
whether village, town or city, receives 50 per cent instead of 70 
per cent as heretofore. 

d. Finally, this law provides: 

Out of the state’s share of the proceeds of the income tax there shall 
first be set aside an amount sufficient to meet the appropriations made by 
subsections (1) and (4) of Section 20.09 and an amount equal to the 
appropriations made in paragraph (a) of subsection (2) of Section 20.05, 
subsection (2) of Section 20.26 and Section 20.27, The remainder shall be 
applied, so far as it will reach, toward the remission of taxes on property 
for the support of the university, the normal schools and the common 
schools, in the order named, and shall be used for no other purpose. 


Subsections (1) and (4) of Section 20.09, first above mentioned, 
cinbrace the general administration expense of the Tax Commis- 
sion, including field accountants, their assistants and others engaged 
in checking up and verifying state income tax returns, the salaries of 
assessors of incomes, their deputies and assistants, and the compen- 
sation of members of each county board of review. 

Subparagraph (2) of Subsection (2) of Section 20.05 refers to 
the interest on outstanding certificates of indeltedness to the trust 
funds of the state and appropriation therefor amounting to 
$100,000.00 a year for the retirement of these certificates. Subsection 
(2) of Section 20.26 refers to the $200,000.00 appropriated for 
special state aid to state graded high schools and junior high schools. 
Section 20.27 deals with state aid to free high schools. 

A result possibly not anticipated and apparently not well un- 
derstood flows from this last section of the law. Should the in- 
creased revenue raised by repeal of the personal property offset 
approximately equal a sum sufficient to meet the appropriations 
above mentioned, including the fractional mill taxes for the sup- 
port of the university and normal schools and common schools, the 
average rate of taxation throughout the state on general property 
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would be reduced approximately one and one-quarter miils. The 
amount of taxes now paid by the railroads and public utilities of 
the state subject to advalorum taxation is computed by multiplying 
the assessed value of the property of each such company by the 
average tax rate. The application of the state’s share of income 
tax to the reduction in the tax rate possibly to the extent of wiping 
out the fractional mill taxes for educational purposes will necessarily, 
other things being equal, reduce the taxes paid by the railroads and 
public utilities so taxed by this reduction in the average tax rate. 
How substantial the cut in these taxes may be is illustrated in the 
case of the railroads. Last year the assessed valuation of railroad 
property in Wisconsin, subject to taxation was approximately 
$350,000,000.00. A reduction of the tax rate to the extent of a mill 
and a quarter mill means a cut in taxes paid by the railroads of over 
$435,000.00. The public utility companies of the state taxed on 
the same basis will benefit in the same way, though of course in 
smaller respective amounts. 

A perplexing question of law may also arise. This bill became a 
law late in April. The question is, do its provisions apply to the 
taxes of the current year? The Supreme Court has held in two 
cases recently argued before it that a provision for interest on back 
taxes is presently applicable to the years prior to the enactment of 
the law. In another case it held that all deductions provided by the 
statute are governed by the law existing at the end of the year when 
the income was earned. These two decisions may be reconciled, 
but it will probably require a decision of the Supreme Court to set 
precise limits to each of them. 

Chapter 205 deals with the $500.00 exemption from taxation 
allowed to all owners of homesteads. A law creating this exemp- 
tion was passed two years ago. It was advocated on the theory that 
it would encourage home owning. It is now repealed. It was found, 
it is said, that in small towns and villages where nearly all of the 
residences are homesteads, the exemption provided for by the act 
of 1923 proved burdensome to the owners of other classes of taxable 
property. 

Another bill prepared by the Tax Commission provides for a 
change of the administrative features of the income tax law. It is 
still pending in the legislature. 

Chapter 35 is a new law which defines aircraft, regulates aviation 
as to the care with which aviators must manage their planes, and 
provides a penalty. 
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Chapter 58 provides for the incorporation of investment coim- 
panies to be organized and conducted under the supervision of the 
Commissioner of Banking. This is an entirely new law. 

Chapter 67 provides that judgments for the payment of money 
may be set off by the court in any action in which the mover is the 
judgment debtor and when the parties in interest in both actions are 
identical. 

Chapter 100 relates to the filing of notices of liens for internal 
revenue taxes in the office of the register of deeds of the county 
within which the property is situated and for the issuance of certi- 
ficates discharging such liens. 

Chapter 102, the passage of which was recommended by the com- 
mittee on the amendment of laws of this association adds subsection 
(9) to Section 286.32 (3237) of the Statutes. It empowers the 
Circuit Court to compel the distribution of net earnings and surplus 
derived from the sale or other disposition of capital assets of a cor- 
poration among the stockholders or members when the directors 
unreasonably refuse or neglect so to do. Formerly the equity rule 
prevailed, which limited the jurisdiction of the court to cases where 
the directors appeared to be guilty of fraud, bad faith or wilfull 
abuse of their discretionary powers. 

Chapter 106 cures a defect in the law of distribution of property 
of a deceased person by providing that if he shall leave no lawful 
issue nor widow, nor father, nor mother, his estate shall descend in 
equal shares to his brothers and sisters and to the lineal descendants 
of any deceased brother or sister by right of representation. The 
change consists in striking out the word “children” where it form- 
ery appeared in the Statute and inserting ihe phrase “lineal descen- 
dants.” 

Chapter 121 provides for an old age pension system, but leaves its 
adoption optional with each county. 

Chapter 124 authorizes the waiver of a jury trial in criminal 
cases in all courts. At present this procedure is limited to courts 
so specially authorized. This act, also, was recommended by the 
committee on amendment of laws of this association. 

Chapter 144 prohibits public officers from sharing in fines col- 
lected by informants in cases which it was their duty to prosecute. 
This measure also was passed on recommendation of the committee 
on amendment of laws of this association. 

Chapter 156 broadens the rule of evidence as to the competency 
of account books kept in the course of business by a person since 
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deceased so as to include ledgers, cards, sales slips or loose-leaf 
sheets and to this extent it amends Section 4189 of the Statutes. 

Chapter 158 amends Section 253.16 of the Statutes so as to pro- 
hibit county judges and their clerks from drawing wills. 

Chapter 170 is a new law relating to the establishment of the 
“Upper Mississippi Wild Life and Fish Refuge” and gives the 
consent of the state to acquisition by the United States of land 
deemed necessary for fish and game protection. This bill was 
championed by the Izaak Walton League. It is a distinct step for- 
ward in the conservation of fish and game and the preservation of 
wild life generally. 

Chapter 171 amends the Workmen’s Compensation Act. 

Chapter 176 is an amendment to the law providing a minimum 
wage for women and minor employes. It recognizes the prin- 
ciple of a living wage and on this basis may again invite adjudication 
by the Federal courts which have held certain provisions of the old 
law unconstitutional. 

Chapter 181 amends existing law relating to the contracts of 
co-operative associations and provides penalties for breach of any 
contract between such an association and a member caused by third 
persons. 

Chapter 184 changes the law of the road as laid down by our 
Supreme Court in Day v. Pauly, decided Frebruary 10, 1925 and 
reported in 102 N. W. 363. There may be question as to its con- 
stitutionality. 

Chapter 187 amends the Child Labor Law by placing children em- 
ployed in cherry picking and beetfield work under the jurisdiction of 
the Industrial Commission. 

Chapter 198 is the well-known Home Rule Statute. 

At the last general election, it will be recalled, Section 3 of Ar- 
ticle XI of the Constitution of Wisconsin was amended by adding 
the following provision: 


Cities and villages organized pursuant to state law are hereby empowered 
to determine their local affairs and government subject only to this con- 
stitution and to such enactments of the legislature of statewide concern as 
shall with uniformity affect every city or every village. The method of 
such determination shall be prescribed by the legislature. 


Thus the former rule that municipalities had only such power or 
governmental authority as was affirmatively conferred upon them 
by act of the legislature has been changed so as to endow them with 
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power of local self-government, subject only to the constitution 
and enactments of the legislature which shall be of statewide con- 
cern and shall uniformly affect every city or village. The law re- 
cently enacted by the legislature was passed pursuant to the consti- 
tutional suggestion that the method of determination of the local af- 
fairs and government of cities and villages shall be prescribed by 
the legislature. By this enactment the legislature has thrown the 
door wide open. It heralds the advent of much spirited litigation. 

Chapter 227 enacts in this state the Uniform Fiduciaries Act. 
This is the 21st uniform state law adopted in Wisconsin which holds 
the record in the nation for having adopted the largest number of 
these enactments. 

Chapter 239 limits the rate of inheritance taxation to 15 per cent 
cf the property transferred to any beneficiary. This will provide a 
talking point to persuade some of our wealthy peripatetic citizens 
tu retain their residences in Wisconsin. 

Chapter 270 is a resolution concurring in the amendment to the 
constitution proposed by the legislature of 1923 for recall of elec- 
tive public officers. 

Chapter 279 prohibits the manufacture, sale or possession with 
intent to sell of any product which may be used as a substitute for 
butter and which is made by combining with milk or milk fats any 
of the derivations of any other fat. 

Chapter 286 is of especial interest to lawyers. It dispenses with 
the necessity of excepting to errors in the court’s charge to the 
jury, findings of fact, conclusions of law, or refusal to give re- 
quested instructions. It also provides that no presumption shall 
arise on account of imposition of costs in granting a new trial, thus 
modifying the law laid down in some recent decisions of our Su- 
preme Court. 

Chapter 287 is of general professional interest. The well-known 
rule against suspension of the absolute power of alienation of real 
property for the period provided in our statutes is now extended 
to personal property. 

Chapter 289 repeals existing law relative to private detective 
agencies and substitutes an entirely new enactment. 

Chapter 308 extends the rule of survivorship to real estate mort- 
gages and notes. Some think this has always been the law. 


Chapter 312 regulates the removal of railroad terminals and shops 
by requiring the consent of the Railroad Commission. 
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Chapter 313 authorizes junior lien holders to acquire prior liens. 

Chapter 332 defines a labor strike and seeks to modify the law as 
laid down by the Supreme Court in the case of West Allis Foundry 
Company vs. State, 202 N. W. 302. 

Chapter 341 introduces an innovation in automobile accident 
cases. It provides that every bond or policy of insurance covering 
liability to others for the careful operation of motor vehicles shall 
be deemed to contain the condition that the insurer shall be liable 
to anyone entitled to recover for the death of any person or for 
personal or property injury caused by the negligent operation, main- 
tenance, use of defective construction of the vehicle described in 
such policy. This statute in effect makes the insurance company a 
party defendant in every automobile accident case. 

Joint resolution No. 135 proposes to amend Section 1 of Article 
IX and Article XII of the State Constitution so as to give the peo- 
ple the power to pass laws and amendments to the constitution and 
to enact or reject the same at the polls and to approve or reject at 
the polls any act of the legislature. 

Chapter 334 is unique in that for the first time in at least ten 
years has the legislature made any new financial provision for the 
construction of any new building, addition to any existing building 
or for any additional classroom,space whatever at the University of 
Wisconsin, although the student attendance there has meanwhile 
more than doubled, having grown from about 4000 to over 8000. 

Chapter 343 amends the Corrupt Practice Act by repealing por- 
tions of the law as it stood and by adding new sections. 

Some of the enactments above listed may not appear to be of 
sufficient importance to merit special mention in a review of the 
work of the present session of our legislature. Other statutes not 
mentioned may be of greater moment than many here reviewed. I 
have no doubt this is so. This list has been thrown together as 
with a pitch-fork, with opportunity only for cursory examination 
of which ones should be included and which excluded. My excuse 
for the roughness of the job I have undertaken to perform is the 
want of opportunity for thorough preparation mentioned at the 
beginning of this presentation. 

By common consent a few bills stand out as more important than 
others; the highway bill, providing for the two cents a gallon gaso- 
line tax, the amendment to the income tax law, and the home rule 
enactment form the principal items in this group. 
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Little really new, constructive legislation of importance was at- 
tempted. While one may classify the output it is too early to ap- 
praise the value of what has been done. 


Chapter 359 provides for indeterminate sentences in the case of 
all those sentenced to the state prison, except for treason, murder in 
the first degree, rape, kidnapping, or cases where the minimum pen- 
alty is twenty years or more. A sentence is to be for not less than 
the minimum fixed by statute and for not more than a maximum 
fixed by the court within the maximum provided by statute. Such 
sentence is then subject to the present power of parole after one- 
half of the term has been served, and also, in the case of a first of- 
fender, to parole after the minimum time has been served. 


Chapter 366 requires the consent and approval of the Railroad 
Commission for the consolidation of public utilities. Such consent 
is to be given after an investigation by the Commission if it finds 
that the proposed consolidation is consistent with the public interest. 


Chapter 381 is a general revision of the law relating to the sale 
of securities, commonly known as the “Blue Sky Law,” but which 
is denominated by this chapter as the “Securities Law.” The pro- 
visions of the statutes relating to this subject are taken out of 
Chapter 183 and placed in a new chapter numbered 189. On the 
whole no important change is made in the law, but it has been 
thoroughly re-written and clarified on many points so as to accord 
with the interpretation previously placed upon it by the Commis- 
sion. 


Chapter 382 revises the law relating to Building and Loan asso- 
ciations. It provides for the employment in the Banking Depart- 
ment of a person denominated as the “Building & Loan Supervisor,” 
who, under the direction of the Commissioner of Banking, will have 
general supervision over such associations. 


Chapter 383 places the venue of actions arising out of the negli- 
gent operation of motor vehicles, in the county in which the cause 
of action arose. 


Chapter 384 amends the Workmen’s Compensation Act so as to 
extend somewhat the compensation to be paid in the case of per- 
manent total disability, and so as to reduce in some cases the amounts 
t>? be paid where the injury is sustained by a minor illegally em- 
ployed. 
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Chapter 385 revises Chapter 67 of the statutes relating to muni- 
cipal borrowing, so as to make it apply to all cities and villages in 
the state. 

Chapter 389 places wholesale produce dealers within the regula- 
tion of the Wisconsin Department of Markets. Licenses are re- 
quired from such dealers which may be revoked by the Department 
upon finding that the dealer is not reputable or reliable, or for vio- 
lation of a general order issued by the Department. Such orders 
may be issued as are “reasonably necessary to insure fair business 
dealings,” and the violation of such orders is made a crime. 

Chapter 390 places under the regulation of the Railroad Commis- 
sion the operation of motor busses. They are required to furnish 
adequate services at reasonable rates and to operate over such 
general routes or within such territory and during such hours as 
may be reasonably required for the accommodation of the 
public. In addition to the speed limit placed upon motor vehicles 
generally, this chapter prohibits the operation of motor busses at 
more than an average speed of 25 miles an hour. 

Chapter 396 repeals the requirement that three-fourths of the 
capital stock of both corporations must consent to the holding of 
stock by one corporation in another, and provides that any Wis- 
consin corporation, if authgrized by its Articles of Organization, 
may hold stock in any other corporation. 

Chapter 398 changes the provision as to the payment of dividends 
by corporations so that they may now be paid after at least 50% 
of the authorized capital stock has been paid in. 

Chapter 399 authorizes the Compensation Insurance Board to 
make an experience rate for any insured. It also provides that “any 
employer who shall apply or promote any oppressive plan of phy- 
sical examination and rejection of employees or applicants for em- 
ployment, shall forfeit the right to the advantages of experience 
rating.” 

Chapter 403 sets certain standards upon the sale of gasoline. 

Chapter 408 regulates the practice of chiropractic, and creates a 
Board of Examiners who shall license chiropractors. 

Chapter 413 submits to a vote of the people at the 1926 Novem- 
ber election an amendment to the Constitution fixing the salary of 
the Governor at not less than $5,000 in place of the present fixed 
salary of that amount. 

Chapter 430 provides that when any person is found guilty of 
operation of an automobile while intoxicated the court may, in addi- 
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tion to other penalties, prohibit him from driving for a period of 
not more than a year. 

Chapter 446 makes a number of administrative changes in the in- 
come tax law. Distributions of property to stockholders, as well 
as cash or stock, are now taxable as dividends. In computing pro- 
fit or loss on the sale of property acquired by descent or will the ap- 
praised value of the property in the settlement of the estate is taken 
as the market value. When a person moves into the state only the 
income he receives after he is in the state is taken as the basis of 
his income tax. Income of husband and wife may be assessed 
separately. Executors and administrators may deduct for the first 
year of the administrtion the same exemptions which the decedent 
would have been entitled to. In subsequent years they may deduct 
exemptions for all persons dependent upon the estate for support, 
less the income received by such dependents from other sources. 
Income received by beneficiaries is to be assessed to them rather 
than to the trustees from whom they receive it. Decisions of the 
Tax Commission are to be reviewed by an action brought against 
the Commission in the Circuit Court for Dane County. Claims 
may be filed for the refund of illegal income taxes, even if not paid 
under protest and actions may be then brought to recover such 
taxes. And last, but perhaps not least, the act definitely provides 
that it and chapter 57 shall apply to income for 1924. 

Chapter 452 provides for certificates of title for motor vehicles 
and regulates their sale and transfer. 

Chapter 453 provides that no police officer shall receive com- 
pensation on the basis of the number of arrests made, convictions 
obtained or fines collected. 


Francis E. McGovern 
Joun B. SAnBorN 
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REPORT OF THE COMMITTEE OF THE WISCONSIN 
STATE BAR ASSOCIATION ON AMENDMENT OF LAW 


The work of this committee during the past year has been done 
by correspondence between the chairman and the sub-committees 
appointed by him throughout the state, by these sub-committees, at 
their respective sessions, by their chairman in making written re- 


ports to this committee, by correspondence and conferences be- 
tween its chairman and the secretary of this association, its exe- 


cutive committee and the Revisor of Statutes, and by all who could 
he beguiled into attending hearings of legislative committees in the 
Capitol. 

Six sub-committees were appointed. To each of them was re- 
ferred the consideration of needed legislative changes concern- 
ing one of the following subjects: 

Courts and Procedure. 

Municipal and Local Government. 

Police and Trade Regulations. 

Corporations and Public Utilities. 

Property and Conveyances. 

Miscellaneous Subjects not Included in Other Assignments. 

Hon. A. H. Reid, of the Sixteenth Judicial Circuit, was appointed 
chairman of the first sub-committee, Mr. M. B. Olbrich of Madison 
chairman of the second, Mr. William Timlin, Milwaukee 
chairman of the third, Mr. Robert Rieser of Madison chairman of 
the fourth, Hon. Frank Gilbert of Madison chairman of the fifth, 
and Mr. M. E. Fischer of Stevens Point chairman of the last. Some 
of these sub-committees functioned well and promptly, others func- 
tioned less promptly and still others functioned not at all. 

The net result was that twenty-three recommendations for change 
in the law of this state were made by your committee. Not all 
of them were put in the form of legislative bills for the reason that 
conference with the Judiciary Committee of the Senate showed that 
some of them would not be favorably recommended, and so had 
not a reasonable chance of passage. Of the bills introduced in the 
legislature, seven were enacted into law. Thus the recommendations 
cf this committee to the legislature fared about as well as the 
average of all legislative proposals during the present session. 

Stated in the order in which they were presented, these recom- 
mendations, together with the action taken on them, were as fol- 
lows: 
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The first proposal submitted was one that originated with Judge 
Reid’s committee to amend Section 325.21, formerly 4075, relat- 
ing to the competency of physicians to testify as witnesses without 
their patient’s consent to confidential information communicated 
to them by their patients and necessary to enable them properly to 
perform their professional duties. For years amendment of this 
statute has received careful consideration by the executive committee 
of the board of circuit judges. The necessity of some such legis- 
lation was pointed out by the Supreme Court in the case of Maine 
v. Maryland Casualty Co., 172 Wis. 350. It was introduced as bill 
No. 369, S. It was reported out by the judiciary committee with 
a recommendation for passage and laid over for action until a 
later date. An amendment to it was proposed and later withdrawn. 
Finally it was indefinitely postponed by the Senate by a vote of 24 
to 7. Later another bill on the same subject was introduced, passed 
the Senate, but was defeated in the Assembly. Evidently public 
cpinion is not yet prepared greatly to modify the rule of secrecy now 
embodied in cur statute in respect to information acquired by a phy- 
sician while attending a patient in his professional character. 


The second proposal of legislative change came from the same 
sub-commitee. It dealt with the various immunity statutes, so- 
called, especially Sections 325.23 formerly 4077, 325.24 formerly 
4078, and 325.26 formerly 4078d. Its purpose was to make the rule 
uniform in all cases. It was introduced in the Senate as bill No. 
371.S, was reported out by the Committee on Judiciary without 
recommendation and after having been read a first and second 
time was indefinitely postponed. 


The third proposal was to amend Section 357.01 formerly 4687 
so as to authorize a defendant in any criminal case to waive a jury 
trial. Heretofore this practice has been confined to certain courts, 
mostly municipal courts. The bill making the rule general was 
known as No. 375,S and was duly enacted as Chapter 124 of the 
Laws of 1925. 


The next proposal our committee made was to amend Section 
4641 so as to harmonize it with Section 4062 with which it has 
been in constant conflict in the courts. Even men of ample wealth, 
charged with first degree murder, have insisted they were legally 
entitled by Section 4641 to have their witnesses summoned at the 
expense of the county, notwithstanding a contrary and wiser policy 
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is prescribed by Section 4642. This suggestion was embodied 
in bill No. 372, S but was killed in the Senate without a roll cail. 

Our next proposal was to amend Section 4719 as heretofore con- 
strued relative to new trials in homicide and other cases of included 
offenses so as to make the practice in this state consonant with the 
rule generally followed in other states. There one convincted of a 
degree of homicide or other included offense of less degree than 
that charged in the indictment or information on securing a new 
trial is proceeded against at the second trial wholly unhampered by 
the results of the first trial and as though he had never been prose- 
cuted before. The rule here is that such a person can be tried only 
for the offense of which he was convicted on the first trial or of 
some lesser degree of crime included in it and not of any higher 
degree of crime stated or included in the original charge preferred 
against him. This proposal became bill No. 370, S; and although 
all of the members of the Senate who spoke upon the question 
favored its passage it was defeated. The arguments were all one 
way but the majority of votes went the opposite way. 

Our next recommendation was to amend Section 286.32, former- 
ly numbered 3237, by expressively empowering circuit courts so to 
control corporations as to protect the rights of their minority stock- 
holders. What power the courts have heretofore exercised in this 
behalf has been derived from their general equity jurisdiction and 
was narrowly restricted in application. The bill, as introduced, 
was known as No. 252,S was passed, and is now Chapter 102 of 
the Laws of 1925. It adds a new sub-section to this statute as fol- 
lows: 

To compel the distribution of net earnings and surplus derived from the 
sale or other disposition of capital assets of corporations among the stock- 
holders or members, when the directors unreasonably refuse or neglect so 
to do. 

Our recommendation that the so-called “Declaratory Relief Act,” 
which was Section 2687m, Statutes of 1921, repealed in 1923, be 
re-enacted, was favorably considered by both branches of the legis- 
lature. The bill known as No. 424, A was enacted in the form here- 
tofore followed in five other states pursuant to the recommendations 
of the commission on uniform state laws. But it was vetoed by the 
governor June 4, 1925. England has had such a law and practice 
for one hundred years. The federal courts will probably soon 
have the power conferred on them by Congress. Following the 
lead of Massachusetts, which has had the practice for a long time, 
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five states have fallen in line in this matter, apparently to the satis- 
faction of all. It is a proposal that should not be dropped or for- 
gotten by the lawyers of Wisconsin. 

Our committee’s next proposal was to amend Section 4632 so as 
to provide that no part of the fine imposed on conviction of any 
person for bribery, forgery, counterfeiting, gambling and other 


minor offenses shall be paid to any public officer whose duty it is to 
inform against or prosecute the offender. It was introduced as 


bill No. 368, S, passed both houses, was approved by the governor 
and is now Chapter 144 of the laws of 1925. 

Next in order our committee recommended a Dill to clarify 
Section 195.09 (3), concerning the joint use of industrial railway 
spur tracks and sidings and providing for the creation of a new 
section to be numbered 195.09. (3%4). It was introduced in the 
Senate as bill No. 251, passed that body, but was later reconsidered 
and finally killed June 10 by a vote of 12 for to 13 against, with 
four members paired. 

Our next recommendation was embodied in Senator Heck’s bill 
No. 155, S, for the establishment of a judicial council. This bill pass- 
ed the Senate by a vote of 20 to 6; in the Assembly was referred 
to the Judiciary Committee, which reported it out without recom- 
mendation; was ordered to a third reading and non-concurred in 
by the Assembly May 5, 1925, by a vote of 50 to 27. 


Another recommendation of our committee was to carry out a 
suggestion first made by Mr. Prueher of Bloomer, Wisconsin, con- 
cerning the right of appeal to the State Superintendent of Public 
Instruction in school matters. No bill was drawn on this subject 
as the legislature directed a general codification of school laws to be 
prepared by a committee consisting of the State Superintendent, 
Attorney General, Revisor of Statutes, and the secretary of the 
Legislative Reference Library, which committee will report its re- 
commendations to the legislature of 1927. 

Mr. Prueher also suggested amendment of Section 202.13 so as 
definitely to provide that any withdrawing policy holder of a town 
insurance company should pay his share of all losses since the date 
of the last assessment regardless of whether or not they had been 
adjusted and paid by the company prior to his withdrawal; and our 
committee passed favorably upon his suggestion. A bill known 
as No. 373,S was introduced by the Judiciary Committee of the 
Senate. The bill was referred to this committee which reported 
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favorably, but the measure was indefinitely postponed May 26, 
1925. 

Our next proposal was favorable recommendation of a suggestion 
made by Charles A. Taylor of Barron, to amend Subsection 33 of 
Section 59.28, so as to make it applicable to foreclosure of mort- 
gages by advertisement. Bill No. 374,S was introduced and in due 
time was enacted into law as Chapter 150 of the laws of 1925. 

Like support was given to a suggestion made by John J. Colignon 
of Green Bay to amend Section 2261f of the Statutes so as to pre- 
vent duplication of the same name for different plats of land within 
any given county. The bill introduced for this purpose was No. 
31, A, has since been passed and approved and is now Chapter 39 
of the laws of this year. 

Mr. A. B. Ames of Kenosha suggested amendment of the real 
estate brokers’ law so as to exempt attorneys at law from its 
operation. No bill was introduced on this subject as conference 
with members of the legislature indicated it would not receive fav- 
orable consideration. 

Mr. Jonas Radcliffe of Eagle River suggested amendment of the 
Severson Act so as to broaden its terms and make the general im- 
munity statute above mentioned applicable to prosecutions under 
the prohibition law. The co-operation of the Judiciary Committee 
cf the Senate could not be brought to the support of this proposal as 
the members felt the legislature would be loath to undertake revision 
of the statute mentioned in any respect. 


For this reason the suggestion of Mr. Bruno V. Bitker of Mil- 
waukee, that Sections 3180a and 3181 and the Severson Act be so 
amended as to provide that the conviction under this law of a ten- 
ant of demised premises should automatically dispossess him and 
cause the right of possession to revert to the landlord, also went by 
the board. 


In connection with Section 4096, which provides for adverse ex- 
aminations before trial, three bills were recommended by our com- 
mittee and introduced in the legislature. 


The first of these was No. 365,S. This bill proposed amendment 
to Section 4101 so as to authorize the taking of the deposition of 
an ywitness, whether a party to the action or proceeding or his or 
its assignor, officer, agent or employe, when notice has been given 
him of an adverse examination under Section 4096. This mea- 
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sure was intended to overcome the disadvantage of a partial pre- 
sensation of facts at 4096 examinations by enabling the adverse 
party to elicit from such a witness a complete statement of what he 
knows in the form of a deposition. It was passed by the Senate, 
but defeated in the Assembly for reasons that were not very con- 
clusive. It is a proposal that should be renewed at the next ses- 
sion of the legislature. 


The second bill growing out of our experience with 4096 ex- 
aminations was No. 366,S, which proposed to add a new subsection 
to Section 4096 to provide for the filing of an affidavit of prejudice 
against the judge or court commissioner before whom such an ex- 
amination should be noticed to be taken, whereupon it would be- 
come his duty to transmit all the papers in the matter to the nearest 
officer qualified to take the examination. The object of this bill is 
obvious: to enable a litigant to escape from the disadvantage of hav- 
ing a prejudiced court commissioner or judge preside at the taking 
of a 4096 examination. Since the decision of our Supreme Court in 
the case of Milwaukee Corrugating Company v. Flagg, et al., 170 
Wis. 492, holding that the party examined has no right of appeal 
from an order of the commissioner made or entered in the course 
of a 4096 examination, this proposal has become important. It 
will be more important still if, as some think, the examining party, 
as well as the party examined, has no such right under the terms of 
Section 3069. This bill was passed by the Senate, but was killed 
in the Assembly. 


The third and remaining bill having to do with 4096 examina- 
tions was No. 367,S. It proposed to amend Section 3069 so as 
to make appealable “an order which permits, denies, limits, controls, 
dismisses or suppresses an adverse examination under Section 
4096.” This bill also passed the Senate, but was killed in the 
Assembly. 

Our committee also adopted a suggestion of Mr. John F. Martin 
of Green Bay for amendment of the law so as to vest in circuit 
courts a broader discretion than is now reposed in them of author- 
izing compensation to special prosecutors appointed by such courts 
in exceptionally difficult criminal cases and also of allowing ne- 
cessary disbursements in connection with the preparation and trial 
cf such cases. But this measure died in the Senate Judiciary Com- 
mittee. 
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The committee also commended the suggestion of the firm of 
Fuller & Lampson of Cumberland, Wisconsin, that a law be passed 
providing for the disposition of the property of persons who have 
disappeared and are deemed dead under the seven year rule of law 
laid down in the case of Miller v. Sovereign Camp W. O. W., 140 
Wis. 505. Such a statute has been in existence for some time in 
Pennsylvania, Massachusetts and California. A bill to carry out 
this idea was introduced as No. 74, A, passed both houses of the 
legislature, and was signed by the governor as Chapter 108 of the 
laws of the present session. 

Other recommendations of your committee prompted by letters 
received from members of the bar in various parts of the state relate 
to the printing and form of the statutes. These suggestions were 
passed on to the Revisor of Statutes and have been considered by 
him, as may appear by his report at this meeting. 

Most important of all the recommendations of your committee 
was the enactment of bill No. 457,S, originally drawn by Edwin S. 
Mack of Milwaukee, embodied in a report to this Association a year 
ago and by it approved at that time. It related to the admission 
to practice and disbarment of attorneys, provided for a reorgani- 
zation of the board of bar examiners and proposed a thorough-going 
revision of the proceedings for discipline and disbarment of at- 
torneys. It was introduced by the Committee on Judiciary of the 
Senate and was indefinitely postponed by that body. It should not 
be permitted to die; but with such added features as may tend to 
strengthen and perfect it, this bill should be re-introduced at the 
next session of the legislature with a second endorsement if possi- 
bie of this Association. 

Thus twenty-three proposals in all for amendment of the law of 
this state were made by your committee. Of these proposals, twenty 
were introduced in the legislature and seven were enacted into 
law. As stated, a number passed one branch of the legislature only 
to meet defeat in the other. With some of these we may have better 
luck next time. 


Francis E. McGovern. 
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CoNTRACTS—VALIDITY OF SUBSCRIPTIONS TO CHARITABLE INSTITUTIONS— 
In re Griswold’s Estate —Neb— 202 N.W. 609, presented the question 
of the validity of a subscription pledge given by the intestate to the Nebraska 
Wesleyan University. The pledge, which was the last one obtained during the 
campaign, purported on its face to be given in consideration of the promisor’s 
interest in Christian education and of other subscriptions to the fund in ques- 
tion. As a defense to an action brought by the University to enforce payment 
of the pledge the estate argued that the instrument sued upon was merely evi- 
dence of an executory promise to make a gift which was revoked at the donor's 
death since it was not given for a va‘uable consideration. The supreme 
court, however, held that the pledge constituted a valid contract which was 
based upon a valuable consideration, defining as legal consideration “something 
which is a benefit to the promisor, or a detriment to the promisee.” In its 
discussion of what consideration is sufficient to create a binding contract the 
court definitely repudiated the theory that the mutual promises of the sub- 
scribers are enough. The court asserted the true principle governing cases of 
this kind to be that where the promise to make the gift is founded upon no 
condition, or imposes no obligation upon the donee in respect thereto it is a 
mere nudum pactum and cannot be enforced, but where the donee is required 
to perform certain duties with respect to the specific fund, its acceptance there- 
of and reliance thereupon implies a promise to carry out the wishes of the 
donor, and that implied promise supplies the required consideration. Applying 
this ru‘e to the case before it, the court said that the donee accepted the gift 
and carried it upon its books as part of the original endowment fund, thereby 
assuming the obligation to continue the work of the university, to keep the 
fund intact, and to apply the income to the support of the university. 
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It is doubtful if the court reached a sound conclusion. In the first place, the 
principle adopted by the court is not the one which has been adopted in the 
majority of cases which are concerned with the validity of subscription pledges, 
and in the second place, the facts of the case are such as to render the decision 
at variance with the decisions in the vast majority of cases, irrespective of what 
principle they were decided upon. The courts of this country are almost unani- 
mous in saying that a subscription for a charitable purpose, to be enforceable, 
must be based upon a valuable consideration, though courts vary as to what 
constitutes such a consideration. Page, On Contracts, 2nd Ed. secs. 559, 560; 
37 Cyc. 485; Y. M. C. A. v. Estill, 140 Ga. 291; 48 L. R. A. (N.S.) 783 and 
note; 78 S.E. 1075. Furthermore, the tendency is to find a consideration for 
such promises if one can possibly be found. Barnes v. Perine, 12 N.Y. 18; 
Irwin vy. Lombard College, 56 O. S. 9, 60 Am. St. Rep. 727; 36 L.R.A. 239; 
46 N.E. 63. 


Generally, a subscription for a charitable purpose is considered only as a 
continuing offer to make a gift, which is unenforceable, and may be withdrawn 
until acted upon by the promisee in such a way as to supply a consider- 
ation. University of Des Moines v. Livingston, 57 Ia. 307; 42 Am. Rep. 42; 
10 N.W. 738. Cottage St. M. E. Church vy. Kendall, 121 Mass. 528; 23 Am. 
Rep. 286. Twenty-third St. Baptist Church v. Cornell, 117 N.Y. 601; 6 L.R.A. 
807; 23 N.E. Albany Presbyterian Church v. Cooper, 112 N.Y. 517; 8 Am. 
St. Rep. 767. 3 L.R.A. 468; 20 N.E. 352, Evangelish Lutherish St. Martin’s 
Gemeinde v. Preuss, 140 Wis. 349; 17 Ann. Cs. 1074; 122 N.W. 719. Trustees 
of La Grange Male and Female College v. Parker, 198 Mo. App. 372; 200 S. 
W. 663. Stated as a formula, the rule seems to be this; a consideration for a 
promise to donate money to a charitable institution is supplied when the in- 
stitution, during the life of the donor, and before a withdrawal of the promise, 
and in reliance upon his promise as well as those of others, expends money, 
and incurs enforceable liabilities in furtherance of the enterprise which the 
donors intended to promote. The original gratuitous promise will thus be con- 
verted into a valid and enforceable contract. Y. M. C. A. v. Estill, supra, and 
cases cited in note, 48 L.R.A. (N.S.) 791. Seventh Day Baptists Memorial 
Fund v. Saunders, 84 Wis. 570; 54 N.W. 1094. Hodges v. Nalty, 104 Wis. 
464; 80 N.W. 726. Eastern States Agricultural and Industrial League v. 
Vail’s Estate-—Vt:—124 Atl. 568. Trustees of the University of Pennsyl- 
vania v. Cadwalader, 277 Pa. 512; 121 Atl. 314. Furman University v. Waller, 
124 S. Car. 68 117 S.E. 356. New Jersey Orthopedic Hospital and Dispen- 
sary v. Wright, 95 N.J.L. 462; 113 Atl. 144. Ex Parte South, 205 Ala. 31; 
88 So. 221. Mechanicsville War Chest v. Ryan, 181 N.Y.S. 578. In Re 
Leigh’s Estate, 186 Ia. 931; 173 N.W. 143. 

This principle is, therefore, in accord with authority, and if correctly ap- 
plied, would seem to be a rational doctrine that gives protection to charitable in- 
stitutions which, by their nature, are bound to rely upon gifts. Besides, by 
requiring the institution to have p‘aced itself in a disadvantageous position in 
reliance upon the promise before it can enforce such promise, the situation 
is colored with substantial equity and does not seem to be so glaringly at odds 
with the fundamental law of contract. In short, it is a much more reasonable 
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doctrine than some of the fictitious ones which arbitrarily name a consideration 
with little regard as to its actuality. However, a review of the cases, which 
have been decided upon the principle that the mutual promises of the sub- 
scribers raise a sufficient consideration, shows that very few squarely de- 
cide that the mutual promises a!one are enough. Baptist Female University v. 
Borden, 132 N.C. 476; 44 S.E. 47. Lathrop v. Knapp, 27 Wis. 214, Petty v. 
Church of Christ, 95 Ind. 278. The majority are cases where the promisee has 
prejudiced itself by acting in reliance upon the promise, such as Armann v. 
Buel, 40 Neb. 803; 59 N.W. 515. A slight variation of the principle con- 
tended for is found in some cases which hold that where the subscription 
contains an implied request to the promisee to go on and render services and 
incur liabilities the agreement in enforceable, but an examination of those 
cases shows that the courts really treated them on the general principle of 
acting in reliance upon the promise to the promisee’s prejudice. Rogers v. 
Galloway Female College, 64 Ark. 627; 39 L.R.A. 636; 44 S.W. 454. Hodges 
v. O’Brien, 113 Wis. 97; 88 N.W. 901. It is to be remembered that this doc- 
trine is comparatively modern, early cases having adhered strictly to contract 
law and having ignored any obligations assumed by the promise. Stod- 
dard v. Cleveland, 4 How. Prac. 148 Phillip’s Limerick Academy v. Davis, 11 
Mass. 113; 6 Am. Dec. 162. Bridgewater Academy v. Gilbert, 2 Pick. 579 
(Mass.) ; 13 Am. Dec. 457. 


The next question concerns the courts’ application and interpretation of this 
principle; that is, what acts are sufficient to constitute a valuable consider- 
ation? That raises the question of whom the burden is on to prove consider- 
ation or lack of it. In Trustees of La Grange Male and Female College v. 
Parker, supra, the court denied a recovery on the part of the College because 
there was no evidence that it had incurred liabilities in re‘iance upon the 
promise sued upon. Evangelish Lutherish St. Gemeinde v. Preuss, supra. On 
the other hand, in The First Presbyterian Church of Mt. Vernon v. Dennis, 
178 Ia. 1352 L.R.A. 1917 C, 1005; 161 N.W. 183, the court allowed a re- 
covery because the defendant offered no evicence tending to show that the 
church had not acted in reliance upon the promise. The former rule, putting 
the burden on the party attempting to enforce the promise, seems the better 
one. It also seems to be settled that a promise to give money to remove a 
previous indebtedness is not sufficient. University of Des Moines v. Livingston, 
supra. Johnson v. University, 410 S. 527. Albany Presbyterian Church v. 
Cooper, supra. As a general rule, the courts require more than a mere nominal 
assumption of new obligations and incurring of new liabilities. Y. M. C. A. 
v. Estill, supra, (letting contract for new building). Beatty v. Western Col- 
lege, 177 Ill. 280; 69 Am. St. Rep. 242; 42 L.R.A. 797; 52 N.E. 432, (building 
new buildings). Eastern College v. Hartless, 6 Or. 158; 25 Am. Rep. 
Vail’s Estate, supra, (incurring obligations to the amount of $69,000). 
Hodges v. O’Brien, supra, (building church). Trustees of the University of 
Pennsylvania v. Cadwalader, supra, (expended $28,000 in erecting a museum) 
Furman University v. Waller, supra, (increased faculty one-half and borrowed 
money with which land was purchased). Ex Parte South, supra, (bank loaned 
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money to county on reliance of subscription for new highway). In Re 
Leigh’s Estate, supra (organ purchased in reliance upon promise to care for 
it perpetually and to hire organist). Seventh Day Baptist Memorial Fund v. 
Saunders, supra, (borrowed money with subscription p‘edges as security). 
Note, 48 L.R.A. (N.S.) 791. 

There are other cases in which it is difficult to find where the promisee has 
done anything in reliance upon the promise so as to come under the rule in the 
cases above, but these cases are in the minority. Albert Lea College v. Brown, 
88 Minn. 524; 60 L.R.A. 870; 93 N.W. 672, (facts suggest that the subscrip- 
tions were necessary to prevent a closing down of the college, but case is not 
clear). Barnett v. Franklin College, 10 Ind. App. 103; 37 N.E. 427, (obliga- 
tion of donee to use funds as donor directed; arose on demurrer and facts not 
given.) Brockaw v. McElroy, 162 Ia. 288; 50 L.R.A. (N.S.) 835; 143 N.W. 
1087. School District v. Sheidley, 138 Mo. 672; 60 Am. St. Rep. 576; 40 S.W. 
656, (voted to borrow money and issue bonds; no evidence of having actually 
issued the bonds or borrowed the money). 


From the cases cited it is clear that the better rule is to require the party 
who is seeking to enforce the promise to have substantially acted in reliance 
thereon so as to put himself in a position prejudicial to himself, and to have 
done so in furtherance of the enterprise in question. Referring to the case 
under discussion, it is evident that applying any principle adopted by most 
courts there is no basis whatsoever for finding a consideration. In fact, 
the court distinctly said that there was no evidence of any expenditure of 
money in reliance upon the pledge, but that it was sufficient that since the death 
of the donor the donee had kept the principal of the endowment intact. Briefly, 
the court holds that by carrying the fund on its books, the university agreed to 
use it towards the furtherance of the purpose of the school, or, in other words, 
it promised to do what it was, by law, already obligated to do. Under no 
theory of any court of authority has it been held that the doing of what one 
was obligated to do is a valuable consideration which will make a gratuitous 
promise binding. Instead, such a doctrine has been emphatically repudiated. 
Otterbein v. University, supra, and Albany Presbyterian Church v. Cooper, 
supra. 

It is true that the doctrine maintained by the Nebraska court has some 
authority behind it, but an analysis of the authority shows cases where substan- 
tial acts have been done in reliance upon the promise, and enforceable liabilities 
have been incurred, which circumstances are absent in the Nebraska case. 
Maine Central Institute v. Haskell, 73 Me. 140. Cottage St. M.E. Church v. 
Kendall, supra. Ohio Wesleyan Female College v. Higgins, 160 S. 20. Pres- 
byterian Board of Foreign Missions v. Smith, 209 Pa. 361; 58 Atl. 689. 
North Ecclesiastical Society v. Matson, 36 Conn. 26. 

As said in Barnes v. Perine, supra, an attempt to reconcile all of the cases 
would be fruitless, and yet, with a few exceptions, there seems to be one 
general principle running through them all, and that is, that treating the 
piomise to make a gift as an offer, if the promisee does some substantial act in 
reliance thereon, such as expending money, or incurring obligations in pur- 
suance of its general purpose, which it would not have done except for the 
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general subscriptions, then the promisee may be considered as having ac- 
cepted the offer, and a binding contract results, providing the acceptance took 
place before there was a revocation in fact or by law. 


L. Francis LAMB. 


EASEMENTS—PRESCRIPTION—MERE USER OF PaAsswAy Over UNINCLOSED 
WoopLtanp Does Not CreaTE EASEMENT BY PReESCRIPTION.—An important 
limitation on the doctrine of Carmody v. Mulrooney, 87 Wis. 552, 58 N.W. 
1109, is made in the recent case of Bassett v. Soelle——Wis.—, 202 N.W. 164. 
The rule laid down by the court in Carmody v. Mulrooney was that “when there 
has been the use of an easement (right of way over land) for twenty years, 
unexplained, it will be presumed to have been under a claim of right and ad- 
verse, and will be sufficient to establish a right by prescription, and to author- 
ize the presumption of a grant, unless contradicted or explained.” 

Now, in the case of Bassett v. Soelle, cited supra, the court qualifies this 
rule, and limits it to inclosed lands. When the prescriptive easement is claimed 
over lands which are not inclosed, the presumption is that such use for twenty 
years was not adverse but permissive. And no prescriptive right can be 
grounded upon a permissive use. Washburn on Easements. Fourth Ed. 152. 
para. 87. 

In Bassett v. Soelle the facts were that the defendant, who is being sued 
for trespass, had been passing over the plaintiff’s sixty acres to an adjoining 
tract, also belonging to the defendant, to haul wood in winter. Both the plain- 
tiff and his predecessor in title had exercised this right for more than twenty 
years prior to 1919. In that year the plaintiff bought the sixty acres and put 
a fence around it. The defendant on several occasions cut down the fence, 
to get through, claiming a right to use the way. Neither the defendant nor 
his predecessor in title had exercised any acts of dominion over the pathway, 
other than to cut away the underbrush which grew in the path. The evidence 
showed it to be a rule in the neighborhood that where land was unfenced, for 
persons, “to go were they weren’t stopped, without any permission.”. ... . 

The court, speaking through Justice Jones, held that mere user over un- 
inclosed lands for the prescriptive period was not sufficient to show the adverse 
character of such user. To be adverse, user over uninclosed lands must be ac- 
companied “by a notorious assertion of right showing a hostile claim. But in the 
absence of such conduct mere acquiescence in the use is regarded as permissive, 
and no presumption arises that the use is under a claim of right.” 

This decision seems to be just and socially defensible. It is in full accord with 
the weight of American authority on the subject. The doctrine which permits 
acquisition of easements by prescription is founded on the idea that public 
policy and convenience require that long continued user should not be disturbed. 
9 R.C.L. 772 Title, Easements. Boyce v. Missouri Pac. R.R. Co. 168 Mo. 583, 
58 L.R.A. 442, 68 S.W. 920. Washburn on Easements. Fourth Ed. 126. It 
is the policy of the law to quiet titles so as to avoid litigation and preserve the 
security of property. The Foster v. Warblington Urban Council (1906) 1 K.B. 
648, C.A., per Fletcher Moulton, L.J., at p. 679. 
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In England, where the law of easements over land was largely developed, 
every presumption is made in favor of long user. Whitstable Free Fishers v. 
Gann (1861) 11 C.B. (N.S.) 387, and the court will presume everything rea- 
sonably possible to presume in favor of the right. Mercer v. Denne (1904) 
2 Ch. 534. These rules are followed in America, where they apply to in- 
closed land, and the American rule is represented in Wisconsin by the case of 
Carmody v. Mulrooney, cited supra. 

It will be noticed that these rules are so developed as to protect the man who 
claims the easement, rather than the man who owns the land. The reason for 
this legal prejudice lies in the canny argument that human nature being what 
it is, an owner of iand will not permit another to enjoy the rights over it for 
the prescriptive period unless the other has, or had, some existing adverse title. 
Richard yv. Williams, 7 Wheat. 59, 109. Cooper v. Barber, 3 Taunt. 99. 

In a country like England, where most of the land has been inclosed for 
centuries, it is perhaps most just to lend protection to the man who claims 
the easement, but the rule would occasion much injustice in a country like 
America, where much of the land is still unfenced woodland. In the words 
of Justice Jones, in the principal case, “It would be a harsh rule that the 
owners of such lands must stand guard over them or be deprived of valuable 
rights by those who have taken advantage of liberal treatment.” 

Outside of Wisconsin, all the states except Pennsylvania and West Vir- 
ginia distinguish between inclosed and uninclosed land in determining whether 
or not a right of way has been acquired by prescription, and while mere en- 
joyment of a way over inclosed land will usually be considered sufficient evi- 
dence to imply a consent by the owner, enjoyment of a right of way over un- 
inclosed land alone will nét be considered sufficient evidence of adverse user. 
19 CJ. 901. 

The Pennsylvania cases made no distinction between incloseed and unin- 
closed land. In Worrall v. Rhoads, 2 Whart. 427, 431 (Pa), 30 Am. Dec. 274, 
the court said, “There seems to be no reason for making any distinction be- 
tween the legal effect of a person’s occupying, for a space of 21 years, a 
way over the clear land of another, which is inclosed by a visible fence, and his 
clear or woodland which is uninclosed, or inclosed merely by an idea! one. 
For all are considered as inclosed by the law.” 

Just after this decision was handed down, a statute was passed by the 
Pennsylvania legislature, changing the rule, and making it impossible to acquire 
a way by user or prescription over the uninclosed woodland of another. See 
Bosch v. Hoffman (1910) 42 Pa. Super. Ct. 313. 


The reasoning upon which the principal case is sustained, and upon which 
all the other cases which distinguish between inclosed and uninclosed lands 
rely, is well expressed in Trump v. McDonnell, 120 Ala. 200, 203, 24 So. 353: 

In view of the custom of the country and the usage of the people to pass 
without hindrance over uninclosed land, whether it be woodland which has 
not been reclaimed for the purpose of husbandry, or lands which, having 
once been reclaimed and put to the uses of agriculture have been turned out 

and left open as “old fields,” to employ the expressions of common parlance, 
the law is settled with us that the mere user of such land for road purposes, 
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involving as it does ordinarily no injury to the owner having presently no 
end to subserve by excluding others from it, carries with it no presumption 
of adverse claim or claim of right to so use it; and of necessary conse- 
quence that the adverse character of such user, if it has such character, 
essential to the establishment of a continuing right of user resting on pre- 
scription or the like, must be shown by evidence aliunde, so to speak; evi- 
dence other than the fact of user however long continued. The presump- 
tion in such cases is that the user is permissive; and it is a perfectly natural 
presumption, since the use conflicts with no interest of the owner of the 
land, does not interfere with any use he presently desires to make of it, 
nor curtail or limit in any way his enjoyment of it in the state or condition 
in which he has put it or allowed it to remain, and very frequently, as in 
this case, conserves the ends of good neighborhood, 

See also Wray v. Brown, 155 Ky. 757, 762, 160 S.W. 488; Sims v. Davis 
(1839) Cheves, L. (S.C.) 1, 34 Am. Dec. 581; Bowman v. Wickliffe (1854) 
15 B. Mon. (Ky.) 84; Wilkins v. Barnes (1880) 79 Ky. 323; Downing v. 
Benedict (1912) 147 Ky. 8, 143 S.W. 756. Washburn on Easements. Fourth 
Ed. 159. 

Easements may, however, be acquired over uninc!osed land by long user, but 
such user must, in the words of Justice Jones, in the principal case, “be ac- 
companied by a notorious assertion of right showing a hostile claim.” 

The courts have sought to define such a “notorious assertion of right” as 
would, when coupled with enjoyment for the prescriptive period, create an 
easement over uninclosed land. In Watson v. Adams County, (1905) 38 Wash. 
662, 80 Pac. 201, the court said .... “In order to give a prescriptive right 
(of way over wild uninclosed land) the use must at least be such as to con- 
vey to the absent owner reasonable notice that a claim is made in hostility to his 
title.” In Sims v. Davis, (1839) Cheves. L. (S.C.) 1, 34 Am. Dec. 581, the court 
said, 

No right of way can arise from merely riding or wa‘king over a man’s un- 
inclosed woodland, unless there be some assertion of ownership by the claimant 
or some act of the owner of the soil showing an admission that the claimant 
has a right. Thus, if the claimant laid out the road and used it for twenty 
years, or if he worked on, enlarged or kept it in repair, or if the owner of 
the soil cleared the !and and left a lane for the claimant’s use; these, with 
acts of a like kind, would seem to amount to an assertion of a right on the 
one part, and an admission of it on the other. 


Circumstances, as well as acts of the claimant, may help to establish the 
adverse character of the use. In the case of O’Daniel v. O’Danicl (1889) 88 
Ky. 185, the use of a passway was held to be adverse, because it had been 
used by claimant and his vendors for fifty years, because it was the only di- 
rect passway from claimant’s land to the county seat, because it had tong been 
indispensable to the claimant, and had always been in constant use. In 
Conyers v. Scott (1893) 94 Ky. 123, 21 S.W. 530, the court held that the 
fact of the owner’s frequent change and stoppage of the passway’s course, 
through the land at his pleasure, showed the use of the passway to have been 
merely permissive. In Talbott v. Thorn, 91 Ky. 417, 16 S.W. 88, the court 
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held that the claimant’s deviation from the passway, when such deviation was 
merely for the purpose of avoiding defects in the way, was not enough to 
establish the permissive character of the use. 

Louts S. BerxkorrF. 


SUBSTANTIAL PERFORMANCE OF EXPRESS CONDITIONS PRECEDENT AND SUB- 
SEQUENT IN ConTrActs—In Virginia Bridge & Iron Co. v. Camp et al., 298 
Fed. 510, the parties entered into two contracts for the erection of structural 
steel work, neither of which was completed on contract time. A supplemental 
contract, called Contract C, was entered into August 10, 1920 providing that 
the plaintiff was to perform according to the previous contracts and that the 
defendant was to complete and deliver to the plaintiff, ready for erection, the 
foundations for the storage bins not later than September 20, 1920, together 
with such information as should be necessary. Plaintiff was to complete the 
work by December 1, 1920, in which event he was to receive 1%4c per Ib. extra 
for all material used. The agreement also provided that if the defendant 
failed to furnish the information or deliver the foundations within the time 
specified, the plaintiff should be allowed an extension of time for completion, 
equivalent to such delay, provided the plaintiff notified the defendant in writ- 
ing at the time the delay occurred. 

The foundations for the storage bins were not completed on September 20, 
and conferences were then had between the plaintiff and the defendant, but 
no change was made in the date at which the work of the plaintiff was to 
have been completed to claim the extra 1%c per Ib. The work of erecting 
the steel commenced on October 13, by which time the foundations for the 
storage bins were completed, and continued until December 14 or 15, 1920, 
when plaintiff’s workmen completed the structure. The plaintiff was delayed 
from November 2 to November 9 on account of the condition of a concrete 
slab intended to receive machinery. Written demand was made for this ex- 
tension. The structure was not completed by December Ist, and no extension 
of time for completion was mutually agreed upon for the delay in furnishing 
the foundations. The plaintiff contends that the work was substantially com- 
pleted by December Ist, and claims the extra 1%c per lb, compensation, and 
brings this suit in equity. 

The court held that if the complainant intended to rely upon an extension 
of time on account of the foundations not being furnished on time, he should 
have claimed the extension at the time they were to be furnished (September 
20), and as he did not, it must be assumed that he undertook to complete the 
work, as to time, according to the original contract, so that the delay from 
September 20 to October 13 cannot be considered. After refusing the delay 
from September 20 to October 13, the court says, 

This leaves only the week from November 2d to November 9th, but the 
work was not completed until the 14th or 15th of December; therefore one 
week’s delay, if the complainant was entit'ed to it, which is not decided, 
would not aid it in recovering the additional pay. 

As to the claim of the plaintiff regarding substantial performance, the court 
says, 
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It is contended by complainant that the work was substantially completed 
by December Ist, and therefore it is entitled to recover the increased pay. 
I do not understand that the law of substantial compliance applies to a case 
of this kind. As I view the case under the testimony, contract C condi- 
tionally promises to pay the increased price upon the completion of com- 
plainant’s contract on or before December Ist, or such extension as should 
be mutually agreed upon. This was not done, and the complainant cannot 
recover the increased price, the condition not having been performed. It is 
not material to the decision in this case to determine whether the language 
of contract C provides for a penalty or liquidated damages. As stated above, 
in my view it is a conditional promise. 

Whether a condition precedent must be strictly complied with or whether a 
substantial compliance is sufficient to maintain an action depends upon the 
nature of the condition, and upon whether the action is at law for recovery 
on the contract, or in equity for a specific performance of the contract. 

Art Law. 

Some of the cases hold that there must be at ‘east a substantial performance 
of conditions precedent to authorize a recovery as for performance of the 
contract. 

Thompson v. Kyle, 39 Fla. 582, was a case where the defendant had an op- 
tion authorizing him to sell the plaintiff’s business at not less than $25,000, 
and the defendant was to have as part of his commissions for making the sale 
any amount realized in excess of $25,000. The court said, 

The sale of this property by the defendant at not less than $25,000 was a 
condition precedent on his part or his right to recover commissions or to a 
surrender of the note and mortgage; and in regard to conditions precedent it 
is an elementary rule of law that there must be at least a substantial per- 
formance thereof in order to authorize a recovery as for performance of the 
contract. 

On the other hand, some of the cases hold that there must be a strict and 
literal performance of the conditions precedent to entitle the plaintiff to 
recover. 

Oakley v. Morton, 11 N. Y. 25, was a case where plaintiff bought a farm 
and agreed with the defendant, under seal, that he would keep twenty cows or 
more during the coming season for the dairying business and that he would 
sell the butter made from said dairy of cows to the defendant. The plaintiff 
put twenty cows on his farm in the spring, but sold some during the season, 
and did not replace them. The court says here, 

The right of action of the plaintiff depended upon the performance by him 
of a condition precedent, to-wit, the keeping of at least twenty cows for 
the dairying business during the season. . . . The agreement was to keep 
the entire number during the entire season, and a strict performance was a 
condition precedent to his right to recover of the defendant who cou‘d not be 
compelled to receive and pay for the butter made from any less number of 
cows. 

In National Surety Co. v. Long, 125 Fed. 887, one Humphreys and Long 
had contracted that Long was to construct a building for Humphreys. The 
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National Surety Co. executed and delivered a bond to Long whereby they 
covenanted that Humphreys should perform and save the obligee and his 
property from liens and loss. The bond contained the stipulation that the lia- 
bility of the company should be limited by the conditions and provisions in 
the bond, “which shall be conditions precedent to the right of the obligee to 
recover hereunder.” One of the conditions was that if Humphreys should fail 
in any part of his contract that Long would notify the Surety Co. immedi- 
ately. Humphreys did not complete the building but abandoned it and left for 
parts unknown. Long did not notify the company until three days later, when 
he demanded that the company should finish the building, which they refused 
to do. Long then comp‘eted it at a cost of $3,037.44 over the contract price 
and sued the Surety Co. on the bond. The court, in deciding in favor of the 
Surety Co., said, 

The very purpose of a promise or of a covenant is to relieve the obligee 
of all inquiry relative to the care or negligence with which the obligor acts 
in its fulfillment, and to impose upon the latter the absolute obligation to 
perform it. Nothing less than a full performance satisfies the undertaking. 

The immateria‘ity of a warranty or of a condition precedent made 
by the agreement of the parties and the innocuousness of a failure to per- 
form it, do not nullify or mitigate the fatal effect of the failure prescribed 
by their contract. 


In Eguity. 


Where a bill in equity seeks specific performance of the contract, several 
considerations enter. 


In the first place, in order for the plaintiff to have specific performance, 
he must perform all the essential and material acts required by his part of 
the agreement, or offer to perform and show that he is willing and able to 
do so. Harvie v. Banks, 1 Rand. 408. “And even among the material terms, 
equity seems to distinguish between those which are the essence of the con- 
tract—which must be strictly and exactly complied with—and others in respect 
of which a substantial compliance is sufficient.” Pomeroy, Contracts, Sec. 
370. 


Boyes v. Improvement Co., 3 Col. App. 295, was a case where one party, 
in consideration of purchasing land, as a condition precedent, agreed to sur- 
vey, grade and improve the streets and make other valuable improvements 
thereon. The court said, 

When the stipulations of a contract are relied upon, the party insisting 
must show full, complete and technical compliance with all the important 
requirements. . . . The agreements on the part of the appellee must be 
regarded as conditions precedent to its right to enforce the contract against 
appellant. The avowal of appellee of a willingness and intention to lay out 
and grade streets when they should be needed is of no value; it was to pre- 
cede. The acts to be performed by the appellee being conditions precedent, 
and not having been performed is not legally in a position to enforce the 
contract against the other party. 


The court then cites the following from Pomeroy on Contracts, Sec, 334, 
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When a contract rests upon a condition precedent, until the perform- 
ance of the condition, it cannot be enforced, because until that time there 
is no true contract. . . . The fact that a contract depends upon a condi- 
tion precedent, which has not been performed, is always a complete defense 
to a suit for its specific performance. 

In Dilly v. Barnard, 8 Gill & John (Md.) 170, Barnard had promised Dilly 
that if he would take no part in, but would withdraw from the defense of an 
action instituted against himself and Heckrotte, that he, Dil y, should be re- 
leased from all responsibility to pay the judgment which might be obtained 
against them. The court said, 

No man is entitled to the aid of a court of equity when that aid becomes 
necessary by his own fault. The promise was not absolute, but conditional 
in its character. The offer or proposition, then, being conditional in its 
nature, to obtain the benefit of it, it was incumbent upon Dilly not only to 
prove that he acceded to it, but that the terms it contained have been hon- 
estly and faithfutly performed on his part. 

Whether time is of the essence in equity depends upon the contract itself, or 
the nature of the transaction, or the situation of the parties. Parkin v. Thor- 
old, 16 Beavan 59. 

King v. Ruckman, 20 N. J. Eq. 316, was a suit for the specific performance 
of a contract made for the conveyance of lands. King was to pay the money 
on June 1, and the deed was to be delivered the following July Ist. King did 
not pay the money before the Ist of July when this bill was filed. The court 
says, 

The established doctrine of equity is that in general, time is not of the 
essence of a contract for the sale of !ands. But it is now settled that in 
such contracts time may become of the essence of the contract, either by 
being made so by the contract itself, or from the nature and situation of 
the subject matter of the contract, or by express notice given requiring the 
contract to be closed or rescinded at a stated time, which must be a reason- 
able time, according to the circumstances of the case. 


In Quinn v. Roth, 37 Conn. 16, the plaintiff tendered the money one day 
later than the time specified in the contract, which was for the conveyance of 
a piece of land. The court says, 

Every agreement as to time is not of the essence of the contract, and 
therefore every failure by the petitioner in a literal performance does not of 
necessity furnish a sufficient defense against a bill for specific performance; 
and we think no better or safer general rule can be prescribed on this sub- 
ject than that the broken stipulation shoud be of such a character as to 
constitute a condition precedent to the petitioner’s right to enforce the con- 
tract, or be such as on its non-fulfillment without reasonable excuse to ren- 
der in terms the contract void; or in some other manner to make it clearly 
inequitable. 

It seems that where time is of the essence, if the condition precedent is not 
performed within that time, equity will not decree a specific performance. 

In Edgerton v. Peckham, 11 Paige, 352, an agreement had been made for 
the sale of lands to be paid for in three installments. The third instal’ment 
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was not paid on the day specified, the money being tendered a few days later. 
The vendor refused to make a conveyance. The court said, 


But it is equally clear that there is a class of cases where time is of the 

essence of the contract; and where a disregard of the conditions of the 
contract will deprive a party of relief, both at law and in equity. 
Time may be of the essence of the contract when there is an express stipu- 
lation to that effect, and where the contract is executory at the time of the 
defau‘t; no part or no considerable part of the purchase money having been 
paid. And this on a very plain principle, to-wit: that the performance, by 
the vendee, is a condition precedent to the performance of the contract by 
the vendor. 

In Phelps v. I. C. R. R. Co. et al., 63 Ill. 468, the action arose out of a 
contract for the purchase of a tract of land, wherein time was made of the 
essence of the contract. The court said, 

It has been repeatedly held by this court that a party can not call, as of 
right upon a court of equity to exercise this branch of its jurisdiction; that 
its exercise rests in the sound discretion of the court in view of the terms 
of the contract of the parties, and surrounding circumstances. A party 
demanding its exercise, is bound to show he himself has always been ready, 
willing and eager to perform on his part when the contract itse!f does not 
make time of the essence of the contract. In cases where time is of the 
essence, it has been the constant ruling of this court that such a provision 
can not be dispensed with, but will be enforced, except under very peculiar 
circumstances. A court of equity has no power to alter contracts of par- 
ties, but to enforce therg as made. It is thus seen that where a contract de- 
pends on a condition precedent equity will not relieve against a breach of 
the condition, for by so doing they would be making a new contract for the 
parties, and conferring rights where no rights at all originally existed. 

But in the case of a condition subsequent, the ru'e is somewhat different. 
Provided adequate compensation can be made, equity will give relief in case 
of breach of a condition subsequent. 

The distinction is noted in Keffer v. Grayson, 76 Va. 517. In this case 
Grayson rented land to Keffer at an annual rent for a term of years. Before 
the end of the term Grayson promised Keffer that if the latter would by a 
certain-specified time pay Grayson the rent already in arrear and the rent 
to accrue at the end of the term, he would convey the land to Keffer’s wife 
in fee. Keffer made the payments, but not by the time specified. The court 
held that the payment within the time specified was a condition precedent, and 
that payment after the time specified entitled the p‘aintiff to no right of spe- 
cific performance of the contract. The court says, 

The authorities draw a distinction between a contract of purchase under 
which a right has passed and the purchaser has taken possession and made 
valuable improvements, and a contract under which no title or interest is 
acquired by the purchaser until the doing of some act by him stipulated to 
be done. In the first case a right has vested which will not be defeated by 
the failure to do the act at the appointed day if compensation can be made 

in damages. In the other case the performance of the act is a condition 
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precedent to the vesting of any estate and time becomes the essence of the 

contract. 

In Walker v. Wheeler, 2 Conn. 299, a testator, having two sons and two 
daughters, devised to his sons his real estate on condition that they should, 
within a time specified, pay to his daughters a sum of money. The devisees 
failed to pay the money by the time specified, in consequence of which the 
heirs at law became entitled to the estate. The court says, 

It has been the invariab!e practice in equity, to relieve against forfeitures 
arising from the breach of conditions subsequent, where compensation can 
be made for the failure of precise performance. Wherever the court can 
give satisfaction or compensation for the breach of a condition, they can 
relieve. 

The subject is discussed quite fully in Wells v. Smith, 2 Edw. Ch. 78. 
Smith sold Wells some land. By an agreement under seal Wells covenanted 
to build within a certain time and to give a bond and mortgage for part of 
the purchase price, and to pay the balance on a specified day. The agreement 
contained a clause that it was to be void if Weils failed to perform any one 
of the covenants. Wells entered but was not ready with his money and bond 
and mortgage on the day specified, but made a tender the next day. The 
court held it to be a condition precedent and would grant no relief. In the 
opinion in the case, the chancellor says, 

Time may be made of the essence of the contract and effect well given 
to it, as well in equity as at law, although a strict performance may be 
waived by the conduct of the opposite party. The uniform object of a con- 
dition is to defeat or avoid an estate. If it be a condition precedent, it de- 
feats or rather avoids the estate, by not permitting the estate to vest until 
the condition is litera‘ly performed. In case it be a condition subsequent, 
the nonperformance defeats the estate, by divesting the party of his title 
and the interest already vested: because the continuance is made to depend 
upon the performance of the act or the happening of the stipulated contin- 
gency. And this doctrine is founded in reason and justice. A man enters 
into a contract and makes a deed of settlement or a will (the instrument is 
immaterial) and he agrees to grant or devise an estate upon a condition 
which he declares must be performed before the person to be benefited can 
take it. No court of law or equity can have a right to say that the condi- 
tion, which is lawful in itself and one the party had a right to impose, shall 
be dispensed with. In order to do this, the contract or act of the party 
himself must be annu‘led and one created by the court put in its place. 
This would be contrary to reason and the assumption of a power which I, 
for one, must disclaim. 

The priniciple whereon the court is to act in relation to a condition sub- 
sequent is widely different. In cases of this sort, if a breach of non-perform- 
ance happens, the effect of which is to work a forfeiture or divest an estate, 
the court, acting upon the principle of compensation to the party for the 
injury sustained by the breach, will interpose and prevent the forfeiture. 
On account of the nature of conditions subsequent, they are said to fall 
within the lenient principle by which equity relieves against penalties; and 
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the court wi'l only give relief where compensation can be made in damages. 

There may even be cases of conditions subsequent unperformed in which the 

court will not relieve from forfeiture on account of the difficulty of ascer- 

taining, with any degree of certainty, the amount or adequacy of compen- 
sation to be allowed. 

Under what conditions a court of equity will relieve against a breach of con- 
dition is suggested in Chipman v. Thompson, Walker’s Ch. (Mich.) 405. There 
was an agreement whereby Cyrus Chipman agreed with George Chipman, his 
son, and his heirs, to lease to the said George his farm during the lives of 
Cyrus and wife, during which time George was to take care of them. On the 
death of Cyrus, George, his heirs or executors were to get a deed to the 
property, but if George failed to perform the conditions, that is, taking care 
of Cyrus and wife, the deed should not be delivered to him; and the land 
shou'd remain in the wife of Cyrus. The court says, 

A court of equity may relieve against the breach of a condition precedent, 
in the nature of a penalty. Wallis v. Crimes, 1 Ch. Ca. 89. Mr. Cruise 
says: “The substantial difference which governs courts of equity in cases of 
conditions, is not whether the condition be precedent or subsequent, but 
whether a compensation can, or cannot be made.” 2 Cruise Dig. 40. The 
court is not bound in all cases where a compensation can be made, to give 
relief. The party asking relief may have so conducted himself as to have 
lost all claim to its interposition. A circumstance that will always have 
great weight with the court is, that the condition has been in part performed ; 
that the party has done in part what he was bound to do to entitle him to 
what he asks, and stands ready to make good the deficiency. There is no 
good reason why the Court should not relieve against the breach of a 
condition precedent, where it would against a condition subsequent. 


R. C. THAUER. 


Revisep RULES OF THE SuPREME Court oF THE UNITED STATES.—The act 
of Congress of February 13, 1925, which became effective May 13, 1925, 
abolished most of the direct appeals to the Supreme Court of the United 
States from the District Courts, and made the judgments of the Circuit 
Courts of Appeals final in nearly all cases. The great bulk of the cases 
which will hereafter be considered by the Supreme Court will come to it on 
writ of certiorari to the Circuit Court of Appeals. The Supreme Court has 
promulgated an entire revision of its rules effective July 1, 1925. The most 
important change of general interest is an attempt to define in very general 
terms the kind of cases in which certiorari will be granted. Paragraph 5 of 
rule 35 states that a review on writ of certiorari is not a matter of right, 
but of sound judicial discretion and would be granted only where there are 
special and important reasons therefor. It then states as indicating the 
character of reasons which will be considered, although neither controlling 
nor fully measuring the court’s discretion, the following : 

Where a state court has decided a federal question of substance not 
therefore determined by this court, or has decided it in a way probably not 
in accord with applicable decisions of this court. 
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Where a Circuit Court of Appeals has rendered a decision in conflict 
with the decision of another Circuit Court of Appeals on the same matter ; 
or has decided an important question of local law in a way probably in 
conflict with applicable local decisions; or has decided an important question 
of general law in a way probably untenable or in conflict with the weight 
of authority; or has decided an important question of federal law which 
has not been, but should be, settled by this court; or has decided a federal 
question in a way probably in conflict with applicable decisions of this 
court; or has so far departed from the accepted and usual course of judicial 
proceedings, or so far sanctioned such a departure by a lower court, as to 
call for an exercise of this court’s power of supervision. 


Joun B. SANBORN. 


EXcEPTIONS TO INSTRUCTIONS AND FINDINGS NO LONGER REQUIRED 
1n Wisconsin.—Chapter 286 of the Laws of Wisconsin for 1925, amending 
Section 270.39 (formerly Section 2869) of the Wisconsin statutes, provides 
that it shall not be necessary to except to the charge to the jury or to a 
refusal to charge the jury as requested, or to the findings of fact or conclu- 
sions of law, but that these may all be reviewed hereafter without exceptions. 
As it has long been permissible under the Wisconsin statutes to take all 
of these exceptions after judgment, so that they were in effect merely 
foundations for assignments of error, the abolition of these exceptions entirely 
is a matter of form rather than of substance. 

Tr. this connection it is interesting to note that the part of the revised 
rule: of the Supreme Court of the United States effective July 1, 1925, 
whic: relates to exceptions to the charge in actions at law in the United 
States District Courts (paragraph 1, rule 7, formerly paragraph 1, rule 4) 
has ‘een amended by inserting the words “before the jury retires”, so that 
it now reads: “the party excepting shall be required before the jury retires 
to state distinctly the several matters of law in such charge to which he 
excepts”. Of course the actual practice in the Federal Courts has always 
been to take these exceptions before the jury retires, but this is the first 
time that it appears as a distinct requirement in the rules laid down by the 
Supreme Court. 

Joun B. SANBORN. 


PLEADING—INTERPRETATION OF THE Cross CoMPLAINT STATUTE.—Section 
263.15, the Wisconsin cross complaint statute, provides that a “defendant may 
have affirmative relief against a co-defendant and the plaintiff, or part of 
the plaintiffs... . ; but in all such cases such relief must involve or in some 
manner affect the contract, transaction or property which is the subject 
matter of the action.” 

This statute has been considered in two recent cases: Liebhauser v. The 
Milwaukee Electric Raikway and Light Co., 180 Wis. 468, 193 N.W. 522, and 
O’Connor vy. Pawling and Harnischfeger, 185 Wis. 226, 201 N.W. 393. 

In the Liebhauser case, the plaintiff, a passenger on one of the defendant's 
street cars, was injured as a result of a collision between the street car and 
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an automobile owned and operated by the co-defendant Kroscher. The 
plaintiff sued the railway company and Kroscher jointly; Kroscher in addition 
to denying his negligence answered by way of cross complaint against the 
Railway company, alleging that by reason of the latter’s negligence he sus- 
tained injuries separate from those of the plaintiff for which he demanded 
a separate judgment. The company’s demurrer to the cross complaint was 
sustained by a four to three decision, holding that the cross complaint did 
not arise out of the transaction which was the subject matter of the action. 

Reliance was placed on McArthur v. Moffet, 143 Wis. 564, 128 N.W. 445, 
33 L.R.A. (N.S.) 264, in determining what was the subject matter of the 
action. The question there presented was whether an action to quiet title to 
land and a cause of action for trespass to the same land arose out of the “same 
transaction connected with the same subject of the action.” It was there 
stated, page 588, that “in possessory actions, the subject of the action is the 
plaintiff’s primary right together with the specific property itself. Further 
than this we do not care to go, except to say that, as it seems to us, the 
plaintiff's primary right must in other actions be the essential part of the 
subject of the action.” From this, the court in the Licbhauser case said that 
the subject of the action is the plaintiff’s primary right to have the defendants 
exercise ordinary care in respect to her person. Again citing McArthur vy. 
Moffet, page 585, to the effect that “it seems probable that the code makers 
used the term (subject of the action) having in mind the term subject matter 
of the action... .”, it is but a step to reach the conc‘usion that the subject 
matter of the action is the same primary right. This means that the word 
transaction has a very narrow meaning and one analagous to the subject of 
the action. It follows ftom this that the legislature would have expressed 
the same intention by saying that the relief must affect that act alone which 
breaches the plaintiff’s primary right giving him a cause of action. 

A more liberal interpretation and what would seem a more logical one is 
made in the dissenting opinion of the Liebhauser case in which the transaction 
which is the subject matter of the action is held to be the collision itself. 

In the O’Connor case, supra, the plaintiff sued jointly the defendant company 
and a co-defendant railroad for injuries due to the alleged negligence of 
each which were sustained while moving a car on the defendant’s premises. 
The company filed a cross complaint against the railroad alleging that the 
railroad alone was negligent and seeking a judgment against the railroad in 
case the plaintiff secured a judgment against it. The court reversed the 
order sustaining the plaintiff's demurrer to the cross complaint saying that 
the relief therein involved the subject matter of the action, the plaintiff's 
primary right, thus following the test as given in the Liebhauser case. The 
two cases are readily distinguishable in that the cross complaint in the 
O’Connor case does not seek relief irrespective of whether the plaintiff re- 
covers or not as in the Liebhauser case. 


These cases well illustrate the uncertainty which still exists in the ap- 
plication of this section and raise several very interesting questions, First, 
should the court treat the subject matter of the action as analagous with the 
subject of the action? Second, should the term transaction be narrowed in 
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its meaning when used in connection with Section 263.15 (2656a) and thus have 
a different application from that given elsewhere in the code? 

The Liebhauser case in effect drops the word “matter” from the statute 
and by so doing requires the narrower use of transaction than is generally 
made. This was necessitated by accepting as the major premise that the subject 
matter of the action is the same as the subject of the action. It would 
seem that the court erred herein and that it would have been wiser to 
start with the proposition that transaction should have the same meaning as 
used in each provision of the code. 

Judging from the industry which has been applied in distinguishing other 
terms, one would expect to find that the “subject of the action” and the 
“subject matter of the action” would have different meanings. “The word 
‘transaction’ was intended to define one thing and the words ‘same subject of 
the action’ another and different thing and both were intended to define a 
different thing from the words ‘cause of action’. To hold that any two or 
three terms meant the same thing is to make nonsense of the whole phrase.” 
McArthur v. Moffet, page 570. Under the statute, the cross complaint must 
affect the transaction which is the subject matter of the action. Where it is 
thus provided that the two terms are the same, the court, in the Liebhauser 
case, goes to unnecessary trouble in attempting to make two other terms 
analagous thereby causing uncertainty as to the meaning of the term transac- 
tion. The better rule would be, if the court feels the necessity of abstract 
definitions, to treat the subject matter of the action as entirely distinct from 
the subject of the action. 

The transaction, as defined in McArthur v. Moffet, page 572, while constru- 
ing the statute regarding joinder of actions as it then existed, is “whatever 
may be done by one person which affects another’s rights and out of which 
a cause of action arises.” That it is not restricted to two persons in shown 
by Emerson v. Nash, 124 Wis. 369, 102 N.W. 921. The counterclaim 
statute, Secticn 2€3.14 (2656), providing that the counterclaim must arise, 
among others, out of the transaction set forth in the complaint as the founda- 
tion of the p!aintiff’s claim receives the same liberal construction. Cochrane v. 
Decker and Sons, 172 Wis. 38, 42, 177 N.W. 856. Decisions to the effect 
that where each party has slandered the other, the word encounter is the 
transaction, Powell v. Powell, 160 Wis. 504, 152 N.W. 168, and that where 
there has been a fight, the whole affray is the transaction, Pelton v. Powell, 
96 Wis. 473, 71 N.W. 887, show that the court construes the counterclaim 
statute with a view of settling all controversies, so far as it may, in one 
action, thus preventing unnecessary litigation. Why should not this same 
inierpretation carry over to the cross complaint statute? The dissenting Justices 
in the Liebhauser case said that the term should have just as liberal a construc- 
tion as in McArthur v. Moffet. 

To have overruled the demurrer in the Liebhauser case would have pre- 
vented one unnecessary lawsuit. As between the plaintiff and the two de- 
fendants, the question was whether each or both were negligent; as between 
the two defendants, the question raised by the cross complaint was the same, 
the same evidence would allow a decision of each question. With a liberal 
construction, the whole controversy might have been settled at one trial 
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but by sustaining the demurrer as least part of the evidence in the plaintiff's 
action must be gone over in the action of Kroscher against the Railway 
Company. 

The intention of the codifiers must have been away from the narrow con- 
struction of Section 263.15 (2656a) though the majority in the Liebhauser case 
reaches the opposite conclusion. This section was passed in 1898, a year after 
the decision of Kolock v. Scribner, 98 Wis. 104, 73 N.W. 776, in which Justice 
Marshall pointed out that the code was deficient in not providing a manner 
of obtaining affirmative relief against a co-defendant. To meet this defect, a bill 
in the nature of a cross bill under the old equity practice was allowed, the 
court saying that “it follows that a defendant, in any case where the court 
has jurisdiction to grant him affirmative relief, may set up the facts entitling 
him thereto by answer in the nature of a cross bill, if he is not so circum- 
stanced as to set up the same by way of counterclaim.” As gathered from 
Sanborn and Berryman’s Annotated Statutes (1898), page 1879, this section 
was intended to remedy the defect pointed out in Kollock v. Scribner. “The 
idea is to enable the court to grasp all the issues germane to the main 
controversy whether arising between the p‘aintiff or the defendant ard 
settle them all at once avoiding a multiplicity of actions” said Justice Winslow 
in Hemenway v. Beecher, 139 Wis. 399, 402, 121 N.W. 150. So the court 
felt in McArthur v. Moffet, page 566, that it was navigating on dangerous 
waters when it defined these terms by admitting that the words were “general 
to the last degree and must be so for they are intended to provide for a 
myriad of difficulties which may arise and no words of limited or narrow 
meaning could be used.” Even if we do not accept the extreme position 
taken in New York New’ Haven and Hartford Railroad vy. Schulyer, 17 N. Y. 
592, that the “language of the codes is well chosen for the purpose intended 
because it is so obscure as to justify interpretations which shall be found 
most convenient and best calculated to promote ends of justice. It is certainly 
impossible to extract from a provision so loose and yet so comprehensive any 
rule less liberal than those which have long prevailed in courts of equity”, 
nevertheless it still seems that the court should not allow technical abstract 
definitions to control its decision when another legitimate interpretation would 
lead to more expedient results. 

A further difficulty is met in that the cross complaint statute outlines no 
procedure by which the plaintiff may raise the objection that matter in not 
pleadable as a cross complaint when no affirmative relief is sought against 
the plaintiff, as in the Liebhauser case. The plaintiff was allowed to demurrer 
in The First National Bank v. Frank, 131 Wis. 416, 111 N.W. 526, under 
Section 263.17 (2658) which provides that a plaintiff may demur to the answer 
or to any defense therein. “Any other rule would mean that the defendants 
could inject any controversy between themselves, and the plaintiff would be 
helpless to prevent it.” Apparently overlooking this decision, it was stated 
in the O’Connor case that the plaintiff’s only remedy would be by a motion to 
strike out. It is difficult to see why this is not a defence within the mean- 
ing of Section 263.17 (2658) so that the plaintiff should not be able to raise the 
question by a demurrer as he attempted to do in the O’Comnor case. 
Myron STEVENS. 
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LIABILITY OF AN EXECUTOR OR AN ADMINISTRATOR IN HIS REPRESENTATIVE 
CAPACITY FOR THE PROCEEDS OF THE SALE oF REAL EstatEe.—The recent 
Nebraska case of In re Halley's Estate,—Neb—201 N.W. 909, is an inter- 
esting example of how a court may be diverted from a long line of sound 
authority and well settled principles of law in order to do apparent justice 
in a particular case. 

The purpose of the action was to compel the defendant, executor of the 
testator’s will, to account for the proceeds of the sale of certain land devised 
by the testator to the plaintiff, his widow, and for which the defendant had 
failed to account in his final accounting. The defendant, pending condemnation 
proceedings by the state, entered into negotiations with the state university 
for the land. In the course of these negotiations the defendant called him- 
self executor, the checks for the purchase price were made out to him as 
executor, and he endorsed them as executor. The deed, however, was executed 
by the plaintiff and her daughter directly to the university. The defendant 
and his son borrowed the money, with the widow’s consent, giving notes 
secured by mortgages which later turned out to be worthless, Later he 
became bankrupt, and so if the widow was to receive anything she must look 
to some one besides the defendant in his personal capacity. The personal 
property was sufficient to pay all debts and the real estate was a homestead; 
therefore, it was not needed for, nor subject to, the payment of the debts of 
the testator. The court held that she might look to him in his official capacity, 
and that the sureties on his official bond would likewise be liable, the reason 
being that when an executor receives the proceeds of the sale of real estate 
belonging to the estate of a decedent he is required to account therefor, and if 
he fails to do so his bondsmen will be liable. 

If the defendant in this case did act in his representative capacity, and is 
liable as executor, no fault can be found with the decision. But if the 
defendant was acting in some other capacity, the courts are unanimous in 
holding that his sureties are not liable unless their bonds are broader than 
the ordinary administration bonds and carry additional stipulations for liabili- 
ties. Jackson v. Wilson, 117 Ala. 432, 23 So. 521; Nickals v. Stanley, 146 
Cal. 724, 81 Pac. 117; Pace v. Pace, 19 Fla. 438; Johnson v. Hall, 101 Ga. 
687, 29 S. E. 37; People v. Petrie, 191 Ill. 497, 61 N.E. 499; Emmons v. 
Gordon, 140 Mo. 490, 41 S.W. 998; Gregg v. Currier, 36 N. H. 200 Hutcher- 
son v. Pigg, 49 Va. 220. In all of these cases the bond was of the ordinary 
type, it was found that the executor was not acting in his representative 
capacity, and the court held that the sureties were not liable. Although not 
all of the above cases involve real property, they all deal with property over 
which an executor has no control and in which he has no interest. In Nickals 
v. Stanley, supra, the court said, “They (the sureties) were liable only for the 
faithful performance of such duties as were imposed by law upon the 
executor as administrator of the estate of the deceased.” 

Since the bondsmen’s liability depends on whether the executor or the 
administrator is acting in his representative capacity, it is mecessary to 
inquire into the duties of the latter. The wel recognized rule of the com- 
mon law was that personal property went to the personal representative of 
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the deceased to be administered by him in the payment of debts and the 
surplus to be distributed by him to the legatees or the next of kin of the 
deceased, as the case might be, while the realty descended directly to the 
heirs or devisees. Statutes and express provisions in a will may subject the 
realty to the payment of debts under some circumstances, in which case the 
executor or administrator sells it and applies the proceeds in his representative 
capacity, and, usually, by direction of the court; but unless the real estate 
is needed to pay debts, the title to land descends directly to the heirs or 
devisees. Brush v. Ware, 15 Pet. 93; Jones v. Lamar, 34 Fed. 454; Randolph 
v. Vails, 180 Ala. 82, 60 So. 159; Doke v. Venton, 104 Ark. 1, 169 S.W. 327; 
Fickes v. Baker, 36 Cal. App. 129, 171 Pac. 819; Adams v. Slattery, 36 Colo. 
35, 85 Pac. 87; Hotchkiss’ Appeal, 89 Conn. 420, 95 Atl. 26; Hedick v. Hedick, 
38 Fla. 252, 21 So. 101; Juhan v. Juhan, 104 Ga. 253, 30 S.E. 779; Anderson 
v. Shepard, 285 Ill. 544, 121 N.E. 215; Moore v. Moore, 155 Ind. 261, 57 N.E. 
242; Flora v. Brown, 159 Ia. 253, 140 N.W. 364; Sauer v. Taylor, 184 Ky. 
609, 212 S.W. 583; Costes’ Succession, 43 La. Ann. 144, 9 So. 62; Crocker 
v. Smith, 32 Me. 244; Jones v. Treadwell, 169 Mass. 430, 48 N.E. 339; Pratt 
v. Millard, 154 Mich, 112, 117 N.W. 552; Orchard v. Wright, 225 Mo. 414, 
125 S.W. 486; In re Buerstetta, 83 Neb. 287, 119 N.W. 469; Gregg v. Currier, 
36 N. H. 200; Bank v. Thompson, 61 N. J. Eq. 188, 48 Atl. 333; Coann v. 
Culver, 188 N. Y. 9, 80 N.E. 362; Speed v. Perry, 167 N. Car. 122, 83 S.E. 
176; Overturf v. Dugan, 29 O. S. 230; Mosely v. McBride, 40 Okla. 270, 
138 Pac. 138; Malagariba v. McLean, 89 Or. 307, 173 Pac. 1175; Herron v. 
Stevenson, 259 Pa. 354, 102 Atl. 1049; Jones v. E. Greenwich, 25 R. I. 361, 
55 Atl. 881; Vance v. Fischer, 10 Humphr. (Tenn.) 211; Jones v. Gilliam, 
199 S.W. (Tex. Civ. App.) 694; Hawkins v. Hewitt, 56 Vt. 430; Corles v. 
Jamieson, 112 Va. 311, 71 S.E. 618; Dearing v. Selvey, 50 W. Va. 4, 40 S.E. 
478; Hinman v. Hinman, 126 Wis. 191, 105 N.W. 788. 


In Hinman v. Hinman, 126 Wis. 191, 105 N.W. 788, the court said, “Real 
estate descends to the heir immediately upon decease of its owner, and no 
intervention of court or administrator to take intermediate title, as in the 
case of personal property, is necessary”. According to Corpus Juris (24 C. 
J. 130), “The general rule is that neither an executor nor an administrator 
has, as such, any inherent interest in, title to, or control over the realty of 
a decedant, but the title to all real property of decedent vests in his heirs 
or devisees, subject to the necessities of the administration”. 


From the foregoing it is easily seen that if an executor or an administrator 
deals with realty which is not needed for, or is exempt from payment of 
decedent’s debts, he does so in some other capacity than his representative 
one. Herron v. Stevenson, 259 Pa. 354, 102 Atl. 1049, in holding that the 
executor was the devisee’s agent in regard to the sale of land not needed 
for administration purposes, cited Appeal of Fross and Loomis, 105 Pa, 258, to 
the effect that, “Although the administrator may assume to act in his 
representative capacity in the management of the real estate and the collection 
of the income thereof, he is merely the agent of the heir’. Jn re Morrison, 
196 Pa. 80, 46 Atl. 257, applies the same doctrine. A still more difficult 
case in which the executor was held as agent was the case of Gregg v. 
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Currier, 36 N. H. 200. In that case the will directed the executor to se'l 
realty and divide the proceeds among the testator’s children. The executor 
did not sell the land but retained it, collecting the rents and profits. The 
probate judge charged the executor with such rents and profits upon the 
settlement of his final account of the administration of the estate of the 
deceased. A surety upon the official bond of the executor appealed, and in 
reversing the decree and relieving the surety of liability the court said, “Un- 
less property is required for the payment of debts, it descends, upon the 
death of the testator, to the devisees or heirs, with no right or duty on the 
part of the executor, as such in any way to intermeddle therewith. Not 
only was it no part of the duty of the executor, in his official capacity, to 
receive those rents and profits (of the realty), but he had no right to inter- 
meddle with them, unless as agent of the heirs”. These cases, together with 
such other cases as Johnson v. Hall, 101 Ga. 687, 29 S.E. 37; Emmons v. 
Gordon, 140 Mo. 490, 41 S.W. 998; and Hutcherson v. Pigg, 49 Va. 220, 
indicate rather conclusively that most courts would hold an executor liable 
personally rather than in his representative capacity in such a case as In re 
Halley’s Estate. Some would hold him liable as agent, some as trustee, 
while some only hold that he is not liable as executor, without indicating the 
theory upon which his personal liability rests. 


This question must not be confused with that of whether or not administration 
bondsmen are ever liable for the sale of realty, because they are entirely 
unrelated. A jurisdiction may hold that a surety is not liable unless his 
principal acts in his representative capacity, and still hold him liable for the 
proceeds of the sale of real estate because such realty is needed for the 
payment of debts, was sold on court order, was directed to be sold by the 
will, was included in the stipulations of his bond, was part of the assets of the 
estate in accordance with a peculiar statute, or came into the hands of the 
executor or the administrator, as such, in some other way. Sce Petit v. Petit, 
32 Ala. 288; Evans v. Gerken, 105 Cal. 311, 38 Pac. 725; Ellyson v. Lord et al, 
124 Ia. 125, 99 N.W. 582; Lewis v. Carson, 93 Mo. 587, 3 S.W. 483, 6 S.W. 
365; Reaves v. Davis, 99 N. Car. 425, 6 S.E. 715; Lafferty v. Young, 125 
N. Car. 296, 34 S.E. 444; Reherd v. Long, 77 Va. 839. 

In re Halley's Estate cites De Valengin’s Adiinistrator v. Duffy, 39 U. S. 
(14 Pet.) 282 as authority for the proposition that “whatever property or 
money is lawfully recovered by an executor or administrator, after the 
death of his testator or intestate, in virtue of his representative character he 
holds as assets of the estate, and he is liable therefor, in such representative 
character, to the party who has a good title thereto.” However, that proposi- 
tion relies on the assumption that the executor or administrator receives the 
property or money in his representative character; which he did in the cited 
case because the property was personal property and the money was the 
proceeds of the sale of that personality ; but in the principal case the property 
was real estate, which, as we have seen, goes to the heirs and not to the 
executor, it not being needed for the payment of debts. 

The court may have been influenced by the fact that the defendant called 
himself executor throughout the transaction, but a man’s status as executor is 
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fixed by law and he cannot, by merely designating himself as such, assume 
a relationship to property that the law does not give him. If that were the 
test any executor could appoint himself custodian of realty regardless of the 
solvency of the estate, even though it may be contrary to the wishes of the 
devisee or heir. 

In another place the court makes the very general statement that the 
executor’s bondsman vouched for his good conduct and that “they placed him 
in a position where his incompetence, and apparent ignorance of business 
affairs, caused an aged and helpless widow to be harassed with tedious and 
expensive litigation and a large part of her deceased husband’s estate to be 
jeopardized, and not only jeopardized, but irretrievably lost if she is compelled 
to look to Mr. Gates (the executor) alone for redress.” The court seems to 
be going beyond the terms of the bond, which relates only to the part of the 
estate that goes to the executor as such, and is making an attempt to invoke 
an estoppel or hold the sureties for fraud. However, it is difficult to find any 
inducement or conduct on their part which led to the appointment of the 
executor by the testator, since in this case, as in most cases, the testator 
appointed the executor because of their close personal friendship and con- 
fidence, and the sureties were secured later to satisfy a statutory requirement. 

It seems to me that the decision is best explained by the following paragraph: 
“In view of the record before us, it is unthinkable that this aged and infirm 
widow should now be caused to suffer the additional hardships which the 
executor seeks to impose her. And this through no fault with which she is 
chargeable, but merely because of advanced age and its attendant infirmities she 
lacked the mental capacities, from the first, to withstand his blandishments, 
and, later, was unable to escape from the unhappy plight into which she was 
thrust by his conduct. The argument of counsel does not appeal to us”. 
Sympathy for the widow seems to have blinded the court to the legal rights 
of the bondsmen, It is often said that hard cases make bad law, and the 
decision should not be regarded too seriously in other jurisdictions. 


Lucius P. CHAsE. 


Tracinc Funps—IMpRESSING TRUST ON PROCEEDS OF INSURANCE PoLIcy— 
Division oF ProceEps.—An employer who traces his money into the proceeds 
of an insurance policy on the life of the defaulter in not limited to a lien for 
the amount of his money which was paid as premiums, so held in Truelsch v. 
Northwestern Life Ins. Co. et al, —Wis—, 202 N.W. 352. 

The material facts as found by the referee were that the insured had, in 
the course of his employment, misappropriated funds of his employer to the 
extent of $4,477.73. Four insurance policies, totaling to $5,500 had been taken 
out by the insured payable to his wife, the present plaintiff. Two thirds of 
the premiums on the first policy, which was issued before the defalcations be- 
gan, were paid with money embezzled from the defendant Miller, the insured’s 
employer, and the other policies were taken: out with and maintained by 
embezzled money. The plaintiff claimed that the limit of the lien which 
Miller was entitled to would be the amount of his money which had been paid 
as premiums, while Miller claimed that he was entitled to a lien equal to the 
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amount misappropriated by the insured. The referee decided that Miller was 
entitled to two-thirds of the first policy and that all other policies and the 
proceeds were impressed with a trust in favor of Miller for the amount mis- 
appropriated by the insured, The Supreme Court held that the referee’s 
decision was correct. 


An owner, if he is able to trace his property, can recover it in its substituted 
form and it follows that if the substitute is the proceeds of more than one 
persons’ property, such parties would be tenants in common in the substitute. 
Broatch v. Boysen 99 C. C, A. 278, 175 Fed. 702; Davis v. Hendrix 192 Ala. 
215, 68 So. 863; Byrne v. McGrath 130 Cal. 316; Worrell v. Torrance 89 N.E. 
693, 242 Ill. 64; Hinsey v. Supreme Lodge 138 Ill. App. 248; Freeman v. 
Maxwell 262 Mo. 13, 170 S.W. 1150; Frank v. Firestone 116 N. Y. S. 700, 
132 App. Div. 932; Lucia Mining Co. v. Evans 131 N. Y. S. 280, 146 App. 
Div. 416; O’Neill v. O’Neill 227 Pa. 334, 76 A 26; Cobb v. Knight 74 Me. 
253; Arnold v. Robbins, 40 N. J. Eq. 723, 5 Atl. 173; Newton vy. Porter 69 
N. Y. 133; Fant v. Dunbar 71 Miss. 576; Hill v. True 104 Wis. 294, 80 N.W. 
462; Burnham v. Barth 89 Wis. 362, 62 N.W. 96; Dowie v. Humphrey 91 
Wis. 98, 64 N.W. 315; Wisdom v. Wisdom 155 Wis. 434, 145 N.W. 126; 
Whalen v. Schumacker 176 Wis. 441, 187 N.W. 169. 


There would seem to be no reason for departing from this rule when the 
substitute is an insurance policy rather than land or chattels and at least three 
courts have made no distinction. Shaler v. Trowbridge, 28 N. J. Eq. 595, 
held that where the insured had paid all the premiums with misappropriated 
money the parties whose money had paid the premiums were entitled to all 
the proceeds. In Dayton v. Claflin Co., 45 N. Y. S. 1005, 19 App. Div. 120, 
the court made a pro rata division of the proceeds in proportion to the 
amount of premiums paid with the insured’s own money and the amount 
paid with misappropriated funds. [olmes v. Gilman, 138 N. Y. 369, 34 N.E. 
205, held that as to policies procured and maintained with embezzled money 
their proceeds went to the party whose money had paid the premiums, there- 
by following Shaler v. Trowbridge, supra, but that as to the policy taken out 
with the insured’s money, the beneficiary was entitled to its proceeds subject to 
a lien for the amount of subsequent premiums paid out of misappropriated 
funds thereby making a distinction when the first premium is paid with 
honest money. The recent Federal case, Vorlander et al v. Keyes, 1 Fed. (2d) 
67, clearly holds that there is no distinction between insurance poticies and 
other property. In this case one-quarter of the premiums were paid with the 
insured’s money and three-quarters with embezzled funds and the court held 
that the proceeds should be divided on the basis of the payments. Sanborn J. 
in writing the opinion says, “In equity not only the property which the trustee 
acquires with misappropriated funds but all its fruits, in every form, its in- 
crease, its income, other property acquired by the trustee by the exchange or 
use of it become, at the option of the cestui que trust, his property,...... ? 
Such a doctrine has met with criticism by Vance in his work on insurance, 
sec. 141 page 407, where it is said, with reference to Holmes v. Gilman, supra, 
and Shaler v. Trowbridge, supra, “On principle this doctrine would seem to 
be open to grave question” and in a note indicates what he believes would be 
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a better doctrine saying, “It would seem that the proceeds of the insurance 
should be merely subjected to a lien for the repayment of the premiums.” 

However, there are cases which make a distinction when the substitute is 
an insurance policy and apply what Vance thinks is the better doctrine. Thum 
v. Wolstenholm, 21 Utah 467, 61 P. 537, held that as the first premium gave the 
insured legal title to the policy no subsequent premiums paid out of misap- 
propriated funds could create a trust and therefore the beneficiary of the 
policies was entitled to their proceeds subject to a lien for the amount of 
premiums paid with embezzled funds. There is, in Bank of Stewart County v. 
Mardre, 142 Ga. 110, 82 S.E. 519, dictum to the effect that if the Bank had 
not made a settlement with the insured the policy could be subjected to the de- 
mands of the Bank to an amount equal to the premiums paid. In Hubbard 
v. Stapp, 32 Ill. App. 542, the action proceeded on the grounds of an express 
contract of the insured to assign the policy for prior indebtedness but in the 
opinion the court says, “The Bank however if its money paid the premiums 
would be entitled equitably to be reimbursed to such an amount and interest 
out of the proceeds of the policy.” 

The Wisconsin court had dealt with the question to some extent in Bromely 
v. Cleveland, C. C. & St. L. Ry. Co. et al, 103 Wis. 562, 79 N.W. 741, where 
the defendant claimed the proceeds of a policy on the ground that his money 
had paid the sole premium on it. In the opinion the court says, “If it were 
clearly established by the evidence that such were the facts (that defendant’s 
money had paid the premium) then we should have no difficulty in holding 
with the defendants”, citing Holmes v. Gilman, supra, which would seem to 
indicate that, prior to the princip'e case, the the view was that if all premiums 
were paid with embezzled money the entire proceeds would go to the person 
from whom the money had been embezzled but that if the first premium were 
paid with the insured’s own money the proceeds would ge to the beneficiary 
subject to a lien for subsequent dishonest premiums. 

In all the cases cited the insured had misappropriated funds greatly in excess 
to the amount of the policy while in the principle case the amount embezzled 
and the proceeds of the policies were nearly the same, The court gave Miller, 
in the principal case, two-thirds of the first policy, his money having paid 
two-thirds of the premiums on such policy and impressed a trust on the other 
policies “for the amount misappropriated by the insured.” In reality the 
results reached would be the same if the doctrine of Vorlander v. Keyes, supra, 
had been applied but the court indicates it was the fact that the insured had 
embezzled a considerable sum which led them to the conclusion reached while 
Vorlander v. Keyes would have reached the same result, according to the 
reasoning of Sanborn J., if the insured had only embezzled the amounts which 
went to pay the premiums. The mere fact that money was embezzled gives the 
owner thereof no preference over creditors or beneficiaries and so if preference 
is given it must be on the theory of following trust funds. While the court 
did not expressly so state yet it must have adopted this theory and only 
restricted Miller to the amount embezzled because that was all the relief he 


asked for. 


L. S, CLEmMMons, 
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LIABILITY OF AN ENDORSER OF NoN-NEGOTIABLE PAPER TO HIS ENDORSEE.— 
The authorities seem to be in hopeless conflict in determining the liability and 
incidents attached the indorsement of non-negotiable paper. The nature of 
the rights of the indorsee and the nature of the liabilities of the indorser of 
non-negotiable paper have been variously stated by the courts before which 
the question has been presented. Some courts have taken the view that an 
indorser of non-negotiable paper, unlike the indorser of negotiable paper, 
incurs no liability by the mere fact of indorsing in blank. Many courts, on 
the other hand, have held that the indorser is liable to his indorsee regardless 
of the lack of negotiability of the instrument indorsed. The decisions on the 
question under consideration are suprisingly few and have not, on the whole, 
been exhaustively reasoned. 


It seems that those courts that have taken the view that no liability attaches 
to the indorsement of non-negotiable instruments, have gone on the assumption 
that the indorser executes, at most, a mere assignment of the paper indorsed. 
Story v. Lamb, 52 Mich. 525. Said the court in that case: “the so-called 
note being no more than a simple contract, not a note, and without negotiability, 
could only be transferred by assignment; and the endorsement ‘pay to Thomas 
Story’ on the contract, does no more than transfer the right to recover the 
money payable on the instrument, and the right to sue therefor, to Story .... 
such endorsement imports no legal liability on the part of the endorser to pay 
the amount of the claim in case of failure by the debtor. This would be 
giving the endorsement the character, and subjecting the maker of it to the 
liability of the endorser of commercial paper.” The note, in this case, was 
declared non-negotiable on the ground of uncertainty of time of payment and 
uncertainty of stipulation as to amount because of a certain clause as to 
amount of interest. In Hilborn v. Pennsylvania Cement Co., 129 N. Y. S. 
957, 145 App. Div. 444, the note was declared non-negotiable on the ground 
that there was no payee named and the court then held that the liability of 
the indorser to his indorsee was dependent upon the negotiability of the 
instrument indorsed. In Patee Plow Co. v. Beard, 27 Okla. 239, 110 P. 752 
the court denied the liability of the indorser on the ground that “non-negoti- 
able instruments do not fall within the pale of the law merchant, the law 
writes no contract over a blank indorsement on a non-negotiable instrument 
as it does over a blank indorsement on a negotiable instrument.” In this 
case the note was held non-negotiable because of a provision for attorney’s fees. 


On the other hand, in First National Bank of San Diego v. Falkenham, 94 
Cal. 141, 29 P. 866, where a note was held to be non-negotiable because of a 
provision for attorney’s fees, the court said “ever since the statute of 3 & 4 
Anne there has been a disposition to hold one who transfers a non-negotiable 
note to a responsibility beyond that of an assignor of other choses in action. 
The rules applicable to negotiable paper have to some extent been applied to 
such assignments ...... in respect to the immediate indorsee of the payee 
ef non-negotiable promissory note, the indorsement will ordinarily create the 
same liability and obligations as the indorsement of a negotiable note. Story, 
Promissery Notes, sec. 128 ..... “it strikes me as the most convenient 
and reasonable rule. It is also the consequence most likely to be intended by 
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the parties. Even a non-negotiable promissory note is an ordinary paper and 
mercantile business men are not likely to determine between instruments which 
are or are not governed by the law merchant.” It was held here, however, 
that demand and notice of nonpayment were necessary in order to charge the 
indorser. The question as to the applicability of the Uniform Negotiable 
Instruments Law arose in the case of Berry v. Gross, 192 Ia. 300, 184 N.W. 
661. In that case the note in question was conceded to be non-negotiable: 
the reason does not appear in the opinion. The court held that the liability 
of the indorser of non-negotiable paper was direct and equivalent to the 
execution of a new note, and that the only difference in the case of negotiable 
paper and in that of non-negotiable paper was that, in the case of negotiable 
paper, the indorser was entitled to demand, notice of nonpayment, and protest, 
whereas in the case of non-negotiable paper, the indorser was not so entitled. 
In Park v. Best, 176 Ia. 7, 157 N.W. 233, the note was held non-negotiable 
because payable in “current funds” and the court reached the same conclusion 
reached in Berry v. Gross, supra, holding that there is a legal presumption 
that by the act of indorsement some liability is intended, 


In Wisconsin, there is but little authority on the general question. It may 
be that Ford v. Mitchell, 15 Wis. 334, expresses Wisconsin’s attitude on the 
subject. There a certificate of deposit was held to be non-negotiable because 
payable in “current funds.” It seems that the defendant indorsed the certi- 
ficate of deposit in blank and then was sued on the theory that he was a 
guarantor thereof. Said the court: 


The party writing his name across the back of a negotiable instrument 
can only be holden as an indorser, and unless the proper steps are taken to 
charge him as such, he will not be liable. Cady v. Shepard, 12 Wis. 639. 
But with non-negotiable paper the case is quite different. The liability 
there is absolute and unconditional. The party is entitled to none of the 
privileges of a common endorser. It is a guaranty, an agreement to pay at all 
events, which nothing will discharge except some act which will discharge 
a surety ..... The payee may write out the guaranty over the signature. 


This view has been taken by many of the courts. See also Josselyn v. Ames, 
3 Mass. 274, and Seymour v. Van Slyck, 8 Wend (N. Y.) 403. In the latter 
case the court said: “It is not essential to the validity of a bill of exchange 
or promissory note as an instrument under the statute or according to the 
custom of merchants, that is should be negotiable..... although at one 
such period it was seriously questioned. The endorsement and _ transfer 
of such an instrument is good, so as to make the endorsers liable to the 
indorsee although it wii: not give the indorsee a right of action in his own 
name against the maker. Hill v. Lewis, 1 Salk. 132..... The endorsement 
in such a case is equivalent to the making of a new note; it is a guaranty that 
the note will be paid, it is a direct and positive undertaking, on the part of the 
endorser, to pay the note to the endorsee, and not a conditional one to pay 
if the maker does not, upon demand after due notice . . . . an absolute 
guaranty may be written over his endorsement, upon which a recovery may 
be had against him.” 
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The earliest decisions seem to support the view that the endorser of a 
bill or note wherein words of negotiability have been omitted is liable to his 
indorsee. It is questionable whether liability will attach in a case where the 
instrument is lacking in one of the essential qualities of a bill or note—for 
example, if it be drawn on a particular fund, or payable in a medium other 
than money. Still, even in such a case, the courts might give the indorsee 
relief against his indorser where the instrument is in form a bill or note and 
believed to be such by the parties. See First National Band of San Diego v. 
Faltkenham, supra. 

Speaking of indorsements generally, the courts as early as the seventeenth 
century expressed themselves thus: “every indorsement is as a new bill of 
exchange, and has all the requisites and parties that a bill has, .... anda 
man that has a bill endorsed has, as it were, two bills for the same sum.” 
Claxton v. Swift, 1 Lutw. 878. It seems that this reasoning applies as well 
to non-negotiable instruments as well as negotiable, Street—loundations of 
Legal Liability, II, p. 377, and even though words of negotiability were omitted, 
indorsers were held liable to their indorsees. Williams v. Williams (1692) 
Carth. 269. (but see Norton, Bills & Notes; 4th ed. note p. 10). Hill vy. 
Lewis (1693) 1 Salk 132. (Cited in Seymour v. Van Slyck, supra.) It is 
significant that Marius in his Advice, 2 (1670) says nothing about an indorser’s 
liability and any distinction in this respect between that of negotiable and that 
of non-negotiable paper. The only distinction which seems to have been of im- 
portance at that time is that found in the following passage of Marius’ Advice: 

If the bill be made payable postively to such a man, and not to such a man 
or his assigns, or order, then an assignment on the bill will not serve the 
turn, but the money in the strictness of the letter must be immediately paid 
to such a man in person, and he must be known to be the same persoa 
mentioned in the bill of exchange, that so the money may not be paid to the 
wrong party, and so the acceptor forced to pay it twice. And if the bill 
be made payable postively to such a man as hath been said, such a man’s 
name written on the back side of the bill in blank is no sufficient warrant 
for another man to come (as in his name) to receive the money, but the man 
himself, to whom the bill is payable, must appear in person. 

Street—Foundations of Legal Liability, II, p. 361. So it seems that it was 
firmly established as far back as the seventeenth century that “negotiability”, 
or at least “words of negotiability”, were not important as between the in- 
dorser and his indorsee, although important in determining the rights of the 
indorsee against the maker or acceptor. 

It would seem that as to instruments in the form of bills or notes which 
are wanting only in words of negotiability some liability should attach to an 
indorser thereof. It may be that a distinction ought to be taken between 
instruments non-negotiable because of the lack of words of negotiability and 
those that are non-negotiable for some other reason. The earliest forms of 
bills were not transferrab!e and the instruments that merely omit words of 
negotiability can with some historical accuracy be treated as mercantile 
specialties. However, as between the indorsee and his indorser, the indorse- 
ment is usually indicative of an intent thereby to bind the indorser to some 











































302 WISCONSIN LAW REVIEW 


~ 


liability. This, it would seem, would be equally true whether the instrument 
is non-negotiable because of lack of words of negotiability or for some other 
reason. Commercial paper is not usually subjected to a careful and expert 
scrutiny to determine whether it satisfies the technical requirements ot 
negotiability. To have the liability of the indorser depend on the quality of 
the instrument indorsed would be to impose liability or to deny it on some 
ground not within the contemplation of the parties to the indorsement. So long 
as an instrument is at least in the form of a bill or note, it seems that the 
indorser should be liable either as the maker of a new note, Berry v. Gross, 
supra, or as a guarantor, Seymour v. Van Slyck, supra, and this conclusion 
will be unaffected by the Uniform Negotiable Instruments Law which in terms 
applies only to negotiable instruments as distinguished from those which are 
non-negotiable, Westberg v. Chicago Lumber Co., 117 Wis. 589, 94 N.W. 572. 
Berry v. Gross, supra. As a guaranty, the question arises whether this would 
not be within the statute of frauds as being an agreement to answer for the 
debt or obligation of another, Where the instrument is wanting only in words 
of negotiability, the courts have held that it is still a mercantile specialty, 
Mehlberg v. Tisher, 24 Wis. 607 and Jarvis v. Wilson, 46 Conn, 90, (as to 
acceptance of bill). While an indorsement of such an instrument might not 
be subject to the same rules as an acceptance because the latter, in form at 
least, represents the assumption of a primary liability, it might well fall 
within the rule of Brown v. Curtis, 2 N. Y. 225 that where the promise to pay 
the debt of another arises out of some new matter of benefit moving to the 
promisor, the contract is in substance for the payment of the debt of the 
promisor and hence without the statute. See also Leonard v. Vredenburgh, 
8 Johns 29; Eagle Co. v. Shattuck, 53 Wis. 455; Wyman v. Goodrick, 26 
Wis. 21. 
Econ W. Peck. 


Tue Lienasitity or MATERIALS Usep For, But not INcorporatep IN, 
Pusiic IMPROVEMENTS IN WIisconsiIN.—It has always been a troublesome 
matter to determine what things should and should not be lienable as “materia!s 
furnished” in the mechanic lien laws. The general rule was early laid down 
that only those articles which entered into and became a part of, e. g. were in- 
corporated in, the completed structure were lienable. 27 Cyc. 45. Strictly 
interpreted this meant that bricks, mortar, etc., were lienable, but that scaf- 
folding, shoring, etc., temporary work, were not. 

Difficulties at once arose with regard to materials like dynamite used to 
make excavations necessary to build the building. Here was a substance 
which was not physically evident in the completed structure, but which might 
well be said to have entered into and become incorporated in it. Dynamite 
was held lienable in Schaghticoke Powder Co. v. Greenwich & J. R. Co. 183 
N. Y. 306, 111 Am. St. Rep. 751, 5 Am. & Eng, Ann. Cas. 443. 76 N.E. 153, 
discussed in 2 L.R.A. (N.S.) 288. 

Wisconsin early took a liberal stand on this point. In Barker & Stewart 
Lumber Co. v. Marathon Paper Mills Co., 146 Wis. 12, 36 L. R. A, (N.S.) 
875, 130 N.W. 866, the court, reviewing its decisions with regard to mechanic 
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liens, restated its opinion that such laws should be liberally construed, Vilas 
v. McDonald Mfg. Co. 91 Wis. 607, 51 Am. St. Rep. 925, 30 L. R. A, 778, 65 
N.W. 488; Kendall v. Hynes L. Co. 96 Wis. 659, 71 N.W. 1039; Winslow v. 
Urquhart, 39 Wis. 260. It therefore decided that lumber and hardware 
furnished to one who had contracted to erect a dam, and used for the purpose 
of building a cofferdam and for other temporary purposes was lienable, al- 
though it became no part of the permanent dam. The tests there laid down 
seemed to be whether the materials were to be regarded as practically con- 
sumed in the work, or whether they became a part of the equipment of the 
contractor and could be used over and over again. The court agreed in 
principle with the dynamite cases, citing numerous decisions upholding the 
lienability of explosives. (See page 22 of the case.) 

This case is discussed in 36 L. R. A. (N.S.) 866, which points out that at 
that time (1912) Wisconsin was decidedly in the minority in this view, there 
being but one other state, Missouri, which was as liberal. 

In Moritz v. Sands Lumber Company, 158 Wis. 49, 51 L. R. A. (N.S.) 
1040, (Cited as Moritz v. Lewis Construction Co.) 146 N.W. 1120, the court 
gave a lien for lumber used for the purpose of holding concrete in place until 
it sets, called shoring; both for the lumber which was totally consumed in 
the work, and for the depreciation of lumber used but not completely des- 
troyed, being merely made less valuable. 

In Wiedenbeck-Dobelin Co. v. Mahoney, 160 Wis. 641, 152 N.W. 479, the 
court decided that there was no lien on lumber used for concrete forms which 
were usab’e again by the contractor. This case does not cite any authority 
for this point, and it seems not to have been greatly considered. It does not 
limit the Moritz case as an authority, for in Webb v. Freng, 181 Wis. 39, 
(cited as Webb v. Lee in 194 N.W. 155) the Moritz case is cited as settling 
this question, the Webb case following it and holding that lumber for shoring, 
materially losing its identity or fitness for future use, was properly lienable, 
evidence of depreciation of material not entirely consumed being admissible, 
the amount of the lien being the value of the material less salvage. 

A number of cases have since been decided giving a lien for shoring, many 
of the earlier ones being commented on in notes 51 L. R. A. (N.S.) 1040, 
25 H. L. R. 92, and L. R. A. 1915 E. 986: Chicago Lumber Co. v. Douglass, 
89 Kan. 308, 44 L. R. A. (N.S.) 843, 131 Pac. 563, in which the surety is 
held; B. F. Avery & Sons v. Woodruff & Cahill, 144 Ky. 227, 36 L. R. A. 
(N.S.) 866, 137 S.W. 1088; Empire State Surety Co. v. Des Moines, 152 
Ia. 531, 131 N.W. 870, rehearing denied 152 Ia. 531, 132 N.W. 377; E. R. 
Darlington Lumber Co. v. Westlake Const. Co., 161 Mo, App. 723, 141 S.W. 
931, allowing depreciation; Olson-Mahoney Lumber Co. v. Dunne Inv. Co., 
30 Cal. App. 332, 159 Pac. 178, which gives a review of many of the 
authorities; Baldwin Locomotive Works v. Edward Hines Lumber Co., 116 
N.E. 739, citing many cases, (being superceded in 189 Ind. 189, 125 N.E. 
400, 127 N.E. 275, on a question of pleading, and so not appearing in the 
Indiana Appeal cases); Stravs v. Steckbauer, 136 Minn. 69, 161 N.W. 259; 
Stimson Mill Co. v. Feigenson Engineering Co., 100 Wash. 172, 170 Pac. 573; 
Consolidated Lumber Co. v. Bosworth, 40 Cal. App. 80, 180 Pac. 60. 
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A liberal doctrine has also been laid down in a number of other cases, 
Chamberlain v. City of Lewiston, 23 Ida. 154, 129 Pac. 1069; Potlatch Lumber 
Co. v. Same, 23 Ida. 167, 129 Pac, 1073; Hewitt v. Same, 23 Ida. 172, 129 Pac. 
1073; Hydraulic-Press Brick Co. v. Green, 177 Mo. App. 308, 164 S.W. 250; 
Glencoe Lime & Cement Co. v. Polar Wave Ice & Fuel Co., 184 S.W. 952 (not 
reported in the state report, Mo. App.) ; Crowell Lumber & Grain Co. v. Ryan 
Co. ——Neb.—, 193 N.W. 609 (1923) ; Johnson v, Starrett, 127 Minn, 138, 
149 N.W. 6. 

In Carnegie Fucl Co. v. Interstate T. R. Co., 165 Wis. 46, 160 N.W. 1046, 
the court holds coal used in running engines doing work on a building not 
lienable, following dicta in the Barker case, supra, which states that such 
materials are at least one step further removed from direct incorporation into 
the complete structure than dynamite or shoring. The case of Johnson v. 
Starrett, supra, is discussed, which held that coal, gasoline for generation of 
power, lubricants, etc., are lienable, but is distinguished because that statute 
gave a lien for whatever contributed to the improvement of real improvement 
of real estate, unlike our statute which provides for a lien for “materials 
furnished . . . for or in or about the erection, construction, repair, protection, 
or removal of any dwelling house . . .” (section 3314 of the Wisconsin Stat- 
utes, now 289.01.) Great care must be taken in all mechanic lien cases in citing 
authorities from other states, for the whole basis of these liens is statutory, 
and many of the statutes are so dissimi'ar that cases under them are not at all 
authorities for each other. 

In the Carnegie case, above, the case of Shuls v. Quereay Co., 210 N. Y. 257, 
Ann. Cas. 1915 B. 965, 104 N.E. 621, is relied on. This case is criticized and 
commented on in Ls R. A. 1915 E. 986. See also 43 L. R. A. (N.S.) 167 for 
a discussion of the liability of a surety for lubricants, fuel, and explosives. 

It was early held that the mechanic lien laws as such did not extend to 
public buildings, etc., 27 Cyc. 25; Wilkinson v. Hoffman, 61 Wis. 637, 21 N.W. 
816, cited with approval in Wisconsin Brick Co. v. National Surety Co., 164 
Wis. 585, L. R. A. 1917 C. 912, 160 N.W. 1044. 

It was thought that relief should be given in such cases, and section 3327a, 
now section 289.16, of the Wisconsin statutes was passed in 1899. As stated in 
the Wisconsin Brick Co. case, supra, “It is quite apparent that it (Section 
3327a) was passed in order that materialmen anl laborers employed upon state 
building should not be remediless in case of bankruptcy of the principal con- 
tractor.” Also, “This section provides in substance that all contracts for the 
building of bui!dings for the state shall contain a provision ‘for the payment by 
the contractors of all claims for labor and material’, and further that no such 
contract shall be let unless a sufficient bond be given for the faithful per- 
formance of the contract ‘and the payment of all the claims for work or labor 
performed, and material furnished in and about the erection, construction, ... 
of such building to each and every person entitled thereto.’ ” 

The Wisconsin Brick Co. case decided that this section of the statutes was 
to be construed to give exactly the same rights as the mechanic lien laws gave, 
and no more, and so held railroad freights not lienable, but said, “If we are 
wrong in our construction of the legislative intention, our error can be readily 
and easily corrected by the legislature itself.” 
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This was in 1917. That same year, about a month later, the legislature 
introduced and later passed an amendment to the law, changing it materially. 
And in 1921 a new section was created in the statutes, section 3347dd, (now 
289.53) stating that “Any person, firm or corporation furnishing any material. 
apparatus, fixtures, machinery or labor to any contractor for public improve- 
ments in this state . . . shall have a lien on the money or bonds or warrants due 
or to become due such contractor for such improvement,” upon giving notice 
as provided, 

These two sections of the statutes were first construed in the case of 
Southern Surety Co. v. Metropolitan Sewerage Commission. ——- Wis. —, 
201 N.W. 980, in which a number of claimants attempted to recover from a 
surety company for liens which they claimed under these sections. All were 
claimants under the same general contract, made between the Metropolitan 
Sewerage Commission and the Midwest Const. Co., in which the latter con- 
tracted to build a sewer near the city of Milwaukee. The Surety company 
was surety on the bond furnished. The claimants furnished different materials, 
fuel and oil, machinery, labor, premiums for Workman’s Compensation In- 
surance, attorney fees, etc. 

Both of these statutes deal with the lien rights of certain persons furnishing 
materials, labor, etc. for work on public improvements, section 3327a (289.16) 
having been materially changed by the 1917 legislature soon after the Wisconsin 
Brick Company case, already mentioned.* 


The court decided that neither section gave any greater rights to persons 
claiming under it than were given by sections 3314, 3315, now 289.01 and 289.02, 
(the general mechanic lien law) as far as liens on materials furnished were 
concerned. It was argued by the claimants that both sections gave broader 
powers than this, that section 3327a, now 289.16, was expressely changed for 
that purpose, and that section 3347dd, now 289.53, was intended to be more 
of a garnishment action than a lien. 

With regard to section 3327a, now 289.16, the court took the position that no 
change had been made by the legislature in 1917, with regard to this part of the 
statute. The changes in the section are discussed, the court stating that the 
classes of public work coming under the section are greatly broadened, but 
that no change had been made in the classes “against whom, or the property 
against which it (the lien) is given.” The court brushes aside a number of 
changes in wording of the statute, maintaining that the words “work, labor 
or materials” are the primary words, and construe these as they are construed 
in the previous sections, saying that the changes in wording are tautological 
only, not broadening the scope of the section. 





*Attention is here directed to section 3328 of the statutes which should not 
be neglected when considering the rights of a subcontractor. It gives him a 
right to implead as joint defendant the county, town, city, village or school 
district making the contract, and to hold them liable for the amount of money 
they may still have in their hands due the contractor. It would seem that a 
subcontractor, even after failing to qualify under section 3347dd because not 
giving notice, could recover against the county, or other public body mentioned, 
under this section. 
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The court limits section 3347dd (299.53) in the same way, without very 
much discussion, holding that it is intended to be no wider in scope as to the 


nature or kind of claim under it than section 3327a or 3314, 3315. (289.16, or 
289.01, 289.02.) 


The language of this section differs from the others: “Any person .. . 
furnishing any material APPARATUS, FIXTURES, MACHINERY, or 
labor, to any contractor for public improvements in this state . . . shall have 


a lien on the MONEY OR BONDS OR WARRANTS DUE OR TO BE- 
COME DUE SUCH CONTRACTOR FOR SUCH IMPORVEMENT,” 
providing he give notice as there provided. 

This section was introduced to create section 3716d of the statutes, which 
would have put it in chapter 158 of the 1919 statutes, entitled “Attachments and 
Garnishment” (now chapter 304.) The court did not discuss this point, merely 
deciding to limit the section as above stated. It is submitted that the relief 
obtained under this section is very similar to attachment and garnishment 
proceedings, the lien not being on the property itself, but on the money, bonds 
or warrants due. 

The addition of the words “Apparatus, Fixtures, and Machinery” would also 
seem significant here. 

As stated in the brief of the Hunter Machinery Co., one of the claimants, in 
the Southern Surety case, supra, this aw was passed coincident with the extra- 
ordinary development of the highway building program. The brief went on to 
state that the court should take judicial notice of the fact that cement high- 
ways as now constructed call for comparatively littie manual labor, and much 
machinery; that the contractors do not own their own machinery, but rent it 
for the jobs; and that the highway program could never have been carried out 
without some such statute as this, to safeguard the materialmen. 

The court states in its opinion, “This resu't (construing section 3327a (289.16) 
to be like sections 3314, 3315), (289.01, 289.02), has at ‘east the virtue of 
consistency, in giving the words, ‘work, labor, and materials’ the same mean- 
ing wherever they appear in the same chapter.” 

In view of the fact that this court has often stated that mechanic lien stat- 
utes are remedial in character and are to be liberally construed, Barker v. 
Stewart Lumber Co., supra, it seems that the court, especially with regard to 
section 3347dd which had never before been passed on, might have construed 
it more in accord with its section number as introduced in the legislature, and 
held it more in the nature of a garnishment action, giving a more liberal 
irterpretation to these sections than it did. 

However, it is submitted that, in principle, notwithstanding the restricted 
interpretation, the court might well have decided some of the claims the other 
way. 

FuEL AND OIL 


Some of the coal was used in heating the sand and gravel entering into the 
structure, the weather being cold. Coal used in heating a building being 
constructed in order to dry it out would seem to be in this same class, and in 
Crowell Lumber & Grain Co. v. Ryan Co., ——Neb.——, 193 N.W., 609, (1923) 
the Nebraska court expressly holds this lienable, (as well as premiums on 
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liability insurance, this part of the decision being commented on and abandoned 
by the Wisconsin court in the principal case). It is submitted that if dynamite 
is lienable, coal used for these purposes should be also, and that the court 
should have allowed a lien for at least the amount of coal used for this purpose, 
or at least permitted the claimant to attempt to separate the coal used for this 
purpose from the rest of the coal furnished, and if this had been possible, to 
have granted a lien on it. 

The major portion of the fuel and oil used, however, were used in running 
the machinery. The authorities are almost unanimous in denying the giving 
of a lien in these cases. Our section 3347dd was, however, taken from the 
Illinois statute which was passed on in Alexander Lumber Co. v. Farmer City, 
272 Ill. 264, 111 N.E. 1012, which allowed a claim for the use of an engine 
and pump, for oil barrels and a tank, for water pipe furnished for carrying 
water to the mixing boxes, and for work in repairing machinery and tools, 
none of these things being incorporated in the improvement. This is a very 
strong case, being squarely presented to the court. The case of McMillan v. 
J. P. Casey Co.; Harding v. Rankin-Whitham State Bank, ——Ill——, 143 
N.E. 468 seemingly disregards this case, thus weakening it, but it is not clear 
exactly what was before the court in this last case, it not appearing that the 
machinery and tools furnished the contractor were actually used by the con- 
tractor on the public improvement; so though perhaps shaken, the doctrine of 
the Farmer City case is by no means overruled. 

The case of Johnson vy. Starrett, 127 Minn. 138, 149 N.W. 6, before 
discussed, also gives a lien in this class of cases. 

A recent case, Smith v. Oosting, Mich, 203 N.W. 131, (April 
1925) quotes Johnson v. Starrett and holds gasoline lienable which was used 
in trucks in hauling gravel for construction of a highway, the court saying, 
“as the gasoline in question materially aided in the construction and building of 
the highway, and enhanced its value, it should be regarded as “materials 
furnished” within the meaning of the statute.” 

The case of Standard Oil Co. v. Lane, 75 Wis. 636, 7 L. R. A. 191, 44 
N.W. 644, quoted as authority for the statement “ . . lubricating oil used 
on mill machinery is not lienable . . ” does not seem to have properly raised 
that issue, the question there being strictly limited to whether or not oil was 
lienable as furnishing “protection” to materials used, and infinitely more 
restricted question than the one it is cited as authority for. 

If a concrete road were built purely by man power, a lien would attach 
for all the labor put into the work, This lien for labor is really but a lien 
for the enhanced value of the premises caused by the work. If a machine 
does the work, consuming coal and oil in so doing instead of bodily strength, 
but enhancing the value of the building or structure exactly as much, it seems 
that in principle a lien should attach in one case as well as the other. Labor, 
or material—both do exactly the same thing to the structure. A laborer 
operating a hand pump is entitled to a lien for his services. Why shouldn't 
there be a lien for the services—for surely the consumption of the gasoline 
in an engine is service—of a mechanical pump doing exactly the same thing? 
See L. R. A. 1915 E 987 (note.) 
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MACHINERY 


Wood furnished a contractor used to form shoring for concrete is lienable, 
as shown. By analogy, if a job lasted long enough to completely use up a 
shovel, or a pickaxe, or any tool which was used to build the structure, 
these tools should be lienable. In Moritz v. Sands Lumber Co., supra, 
depreciation was allowed on the lumber not completely consumed, and in 
Webb v. Freng, supra, this doctrine was affirmed. The reason for allowing 
the lien on lumber is stated on page 53 of the Moritz case. “ . . the 
maivrial is consumed necessarily in the process of constructing the building 
anti that its life has gone into the fabric of the structure.” It seems that, 
to |e consistentent, the court should permit a lien for shovels, for instance, 
witich are either completely or partially consumed on the job. 

The courts attempt to draw a distinction between materials used on a 
jos and destroyed there, and materials which become a part of the contractor’s 
sto.k of tools, to be used again and again. It is submitted that there is 
tre:y no such distinction. A materialman shou!d be entitled to a lien if his 
shuvels were consumed in the building. If they were not used at all, he is 
not entitled to the lien. But, if they were half consumed, and became a 
part of the equipment of the contractor in their depreciated condition, the 
writer belives a lien should attach to the amount of the depreciation, here 
as well as in the lumber cases. 

If the principle is established for shovels, it should apply as well to larger 
mechines, cement mixers, and the like. And it is submitted that a rental 
to a contractor is the same as a sale, and the principle should apply to 
rented machinery a$ well as that bought outright, “rental”, as stated in the 
Hunter Machinery Company brief already referred to, “merely representing 
the depreciation in the value, plus interest and profit.” 

The reason section 3347dd, now 289.53, was passed was to make it easier for 
public bodies to get work done. Contractors nowadays do not own their tools 
but must obtain them from large companies, materialmen. It was thought that 
by giving a lien to such materialmen on the money to become due the 
contractor on a job that they would more readily permit contractors to 
rent the necessary equipment, and the improvements wanted by the public 
would be more easily and cheaply obtained. Section 3327a, now 289.16, gave a 
right to materialmen against the surety for materials furnished. This by a mere 
reading would seem broad enough. But the legislature, in addition, tried to 
give this other remedy. 

By the seemingly narrow interpretation of this statute the court has 
limited what seems to be its prime object, the assurance to materialmen that 
they will be protected against dishonesty or insolvency of the principal 
contractor, and a consequent speed and cheapness in the erection of public 
improvements. 

A bill, No. 136 S., is now before the legislature to broaden the scope of 
section 3327a and 3347dd of the statutes. It changes section 3327a (289.16) 
to read . . “all contracts . . . shall contain a provision for the payment by 
the contractor of all claims for such work and labor performed and material 
furnished, DIRECTLY OR INDIRECTLY IN THE WORK DONE 
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PURSUANT TO SUCH CONTRACT” and adds to the surety’s duties 
besides the payment for work and labor and “materials furnished for or in 
or about or under such contract” the words, “OR TO FACILITATE OR 
MAKE POSSIBLE THE OPERATION OF ANY TOOLS, TRUCKS, 
OR MACHINERY USED DIRECTLY OR INDIRECTLY IN THE 
WORK OR IMPROVEMENTS DONE PURSUANT TO SUCH CON- 
TRACT.” 

Section 3347dd (289.53) is changed so that persons furnishing ‘‘any material, 
apparatus, fixtures, machinery, or labor to any contractor for public improve- 
ments in this state. OR IN THE PROSECUTION OF THE WORK 
PROVIDED FOR IN SUCH CONTRACT OR TO FACILITATE OR 
MAKE POSSIBLE THE OPERATION OF TOOLS, TRUCKS OR 
MACHINERY USED DIRECTLY OR INDIRECTLY IN THE PROSE- 
CUTION OF SUCH WORK.” 

This bill, if passed, should accomplish the purpose of the legislature in 
broadening the lien laws with regard to public improvements, and will give 
liens to persons who furnish coal, oil machinery, etc. Whether or not rail- 
road freights would be included, whether food furnished the contractor and 
given the men would be held lienable (discussed in an interesting note in 
15 L. R. A. (N.S.) 509 and in L. R. A. 1915 E 989), and the question of 
the lienability of Workman’s Compensation Premiums paid (see Southern 
Surety Co. v. Metropolitan Sewerage Commission, supra, and cases there 
cited), it is beyond the scope of this article to attempt an answer. If passed, 
however, the lienability of materials used in public improvements in Wiscon- 
sin would seem to be put on a more rational and less technical basis.* 


EvuGENE GRISWOLD WILLIAMS. 


Pn 


WorKMEN’S COMPENSATION — ACCIDENT—OccUPATIONAL DisEAsE.—The 
plaintiff was employed by a manufacturer of fire works in its “spit devil 
department”. While so employed during the years of 1921, 1922, and 1923 
she contracted phosphorous poisoning. An opcraticn to remove a part of the 
plaintiff's jaw and the extraction of a number of teeth was necessarily made. 
Held, that the infection was an accidental injury within the Maryland Work- 
mens Compensation Act, and that her remedy was exclusively under the Act; 
Victory Sparkler & Specialty Co. v. Catherine R. Francks, 146 Md. ——, 128 
Atl. 635. 

The problem presented is, how to distinguish accidental injury from so- 
called occupational diseases. Most American acts followed the original 
English statute in including the requirement, that to entitle an injured work- 
man to compensation, his injury must have been due to an accident. An 
accident has been defined as “an unlooked for mishap, or untoward event, 
which is not expected or designed;” [Fenton v. Thorley & Co. 1903 A. C. 
443. “An event not within one’s foresight and expectation, resulting in 





Since this note was written, the legislature adjourned without passing Bill 
136S. or any other statute on this matter. 
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mishap causing injury to the employee;” Vennen v. New Dells Lumber Co., 
161 Wis. 370, 154 N.W. 640. An event “not expected or designed by the 
workman himself ;” Heitz v. Ruppert, 218 N. Y. 148, 112 N.E. 750. “An 
unlooked for and untoward event which is not expected or designed ;” Bryant 
v. Fissel, 84 N. J. Law. 72, 86 Atl. 458. 

Where an accident is essential to compensation, recovery under the statute 
for occupational disease has been uniformly denied. The difficulty naturally 
comes in applying the rule to a particular set of facts. Where a rash 
developed from handling dampened goods, no compensation was awarded, for 
no specific time or occasion could be fixed as the time of the alleged accident ; 
Liondale Bleach, Dye, & Paint Works v. Riker, 85 N. J. Law. 426, 89 Atl. 
929. Thus, disease was excluded as a basis for compensation; Stertz v. 
Industrial Insurance Commission, 91 Wash. 588, 158 Pac. 256. To be com- 
pensable, the disease must be traceable to an accident; Blair v. Omaha Ice 
Cold Sterage Co., 102 Neb. 16, 165 N.W. 893. The injury must be specific, 
and lead poisoning is not such; Steel v. Cammell, Laird & Co., [1905] 2 K. B. 
232. Contraction of glanders through inhalation of bacteria by a stableman 
resulting in death, is not an accident. Accident and injury are not synonymous; 
Richardson vy. Greenberg, 188 N. Y. App. Div. 248, 176 N. Y. Sup. 651. In- 
halation of bad air in a mine resulting in illness is not compensable as an 
accident; Prouse v. Colorado Industrial Commission, 69 Col. 382, 194 Pac. 
625; Jellico Coal Co. v. Adkins, 197 Ky. 684, 247 S.W. 972; Elkhorn Coal 
Corporation v. Kerr, 203 Ky. 804, 263 S.W. 342. Disease contracted by 
breathing in dust in the work of moving sacks containing chemicals is not 
an accident; Meade Fiber Corporation v. Starnes, 147 Tenn. 362, 247 S.W. 
989. Continued breathing of iron dust, where no one point can be shown as 
the starting point of the disability, is not compensable. It is an occupational 
disease; Peru Plow & Wheel Co. v. Industrial Commission, 311 Ill. 216, 142 
N.E. 546. A disability developing slowly from continued breathing of smoke 
and fumes is an occupational disease, not compensable. An accident results 
from some undesigned event; Mauchline v. State Insurance Fund, 279 Pa. 
524, 124 Atl. 168. Continued mhalation of gas in a coke plant causing 
nosebleeds, and resulting in tuberculosis is not compensable as an accident; 
Clinchfield Carbocoal Corporation v. Kiser, 139 Va. 451, 124 S.E. 271. Poison- 
ing of fingers by dipping the hand into a photographic solution some five 
hundred times a day is not an accident, which is an event occurring on the 
instant, rather than something which continues, progresses, or develops; 
Jeffreyes v. Charles H. Sager Co., 198 N. Y. App. Div. 446, 191 N. Y. Sup. 
354. The Act does not cover occupaticnal diseases resulting from chlorine 
poisoning; Trout v. Wickwire Spencer Steel Corporation, 195 N. Y. Sup. 528. 
Lead poisoning caused by putting tacks in the mouth over a period of seven 
weeks, is an occupational disease . . . . not an accident; Iwanicki v. Industrial 
Commission, 104 Or. 650, 205 Pac. 990. Infection developed in the hand of a 
stainer of mahogany is not compensable, there being no evidence of an 
accident ; Jerner v. Imperial Furniture Co., 200 Mich. 265, 166 N.W. 943. A 
workman developed a bone felon over a period of seven years by continual 
use of pliers; not an accidental injury; Perkins v. Jackson Cushion Spring 
Co., 206 Mich. 98, 172 N.W. 374 
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The Act does not apply to an inspector who was blinded by the strong 
lights reflected from the steel surfaces, he was required to inspect; an 
cccupational disease; Zajowski v. American Steel & Wire Co., (Ohio) 258 
Fed. 9. Paralysis of the spine brought on by working in a meat cooling 
room in hot weather is not an accident; Taylor v. Swift & Co., 114 Kan. 
431, 219 Pac. 516. The Act contemplates injury by accident only and not 
occupational diseases. ‘To be compensable germ infection must be a sudden 
development, and not a gradual process; McCauley v. Imperial Woolen Co., 
261 Pa. 312, 104 Atl. 617. 

In line with these holdings, injuries, though in the nature of a disease, 
which occur fairly suddenly, as contrasted with a gradual development, are 
held to be accidents. Another test is also commonly relied upon,—diseases 
which are known from common experience to be usual and customary to a 
calling or occupation are occupational diseases. Those which are not common 
and customary are accidents because they are not expected or designed; 
Industrial Commission v. Roth, 98 Oh. St. 35, 120 N.E. 172. Such unexpected 
diseases are “accidental occupational diseases” and are compensable; Frankamp 
v. Fordney Hotel, 222 Mich. 525, 193 N.W. 204. They are an unusual occur- 
rence in the work. A sudden and unexpected outbreak of arsenic poisoning, 
though there were many years of exposure to the conditions which caused 
the disease, is an accident; Matthiessen & Hegeler Zinc Co. v. Industrial 
Board, 284 Ill. 378, 120 N.E. 249. Death caused by accidental inhalation is 
an accident, although the employee’s health had been impaired by previous 
inhalations; U. S. Fidelity & Guaranty Co. v. Industrial Comméssion, 76 Col. 
——, 230 Pac. 624. Death by inhalation of infected dust from hides is an 
accident; an unexpected occurrence; Dove v. Alpena Hide & Leather Co., 
198 Mich. 132, 164 N.W. 253. <A carpenter became afflicted with house- 
maid’s knee as a result of being on his knees for a few days scraping and 
polishing. Held an injury by accident; an unlooked for or untoward event; 
Standard Cabinet Co. v. Landgrave, 76 Ind. App. 593, 132 N.E. 661. Injury 
to an employee on a particular occasion by an unexpected inhaling of gas is 
an accident; Tintic Milling Co. v. Industrial Commission, 60 Ut. 14, 206 Pac. 
278. An automobile mechanic kept the garage doors closed on a cold day 
and inhaled gas fumes bringing on pneumonia. The proximate cause of 
the illness was an accident; Columbine Laundry Co. v. Industrial Commission, 
73 Col. 397, 215 Pac. 870. An employee of a gas company, who was 
suddenly overcome by gas in making a service connection and became sick, 
was injured by an accident; Van Vlect v. Public Service Co, of New York, 
110 Neb, ——, 195 N.W. 467. The unforeseen inhaling of paint fumes in 
heating paint in a closed shop on a cold day resulting in sickness and death 
was an accident; Industrial Commission v. Roth, 98 Oh. St. 35, 120 N.E. 172. 
The contraction of disease from contaminated drinking water is recognized 
as an accident; an unforeseen event; Vennen v. New Dells Lumber Co., 161 
Wis. 370, 154 N.W. 640. Wasmuth-Endicott Co. v. Karst, 77 Ind. App. 279, 
133 N.E. 609. Industrial Commission v. Cross, 104 Oh, St. 561, 136 N.E. 283; 
Frankamp vy. Fordney Hotel, 222 Mich. 525, 193 N.W. 204. Brodin’s Case, 
124 Me. ——, 126 Atl. 829. The contrary view is held in State v. District 
Court of Rice County, 138 Minn. 210, 164 N.W. 810. 
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Under some of the workmens’ compensation acts of this country recovery 
is not expressly predicated on accident, Several of these jurisdictions, like 
Ohio and Michigan, have interpreted their statutes to exclude compensation 
for occupational diseases; thus giving them the same effect as the statutes 
cf other states which are expressly limited to compensation for accidental 
injuries; Adams v. White Lead & Color Works, 182 Mich. 157, 148 N.W. 
485. Ohio v. Brown, 92 Oh. St. 309, 110 N.E. 744. Renkel v. Industrial 
Commision, 109 Oh. St. 152, 141 N.E. 834. 

Massachusetts on the other hand, has held from the outset, that under her 
statute “personal injuries” are not restricted to those arising from accidental 
causes; Johnson v. London Guarantee & Accident Co., 217 Mass. 388, 104 
N.E. 735. In re Hurle 217 Mass. 223, 104 N.E. 336. California and Texas 
have wording similar to that of Massachusetts in their statutes, and they ap- 
parently interpret it the same; Engel’s Copper Mining Co. v. Industrial Com- 
mission, 194 Cal. ——, 192 Pac. 845. Jackson v. Texas Employers Insurance 
Association, Tex. Civ. App., 253 S.W. 348. Connecticut and New Jersey, 
by statutory amendment, have made unnecessary the locating of the injury 
in time or place; Dupre v. Atlantic Refining Co., 98 Conn. 646, 120 Atl. 288; 
New Jersey Laws of 1919, chapter 93. 

Wisconsin has also disposed of the troublesome question by statutory amend- 
ment. In 1921, section 102.35 of the statute was enacted, extending the term 
injuries, “so as to include, in addition to accidental injuries, all other injuries, 
including occupational diseases growing out of and incidental to the employ- 
ment.” Under this statute an occupational disease contracted in granite 
cutting was held compensable under the Act. No question was raised in 
the case whether the injury was an accident, as that was no longer essential 
to an award of compensation; Wenrich v. Waring, 182 Wis. 379, 196 N.W. 
824. The original British Act, after which the great majority of the 
American state acts were patterned, was early amended to include certain 
occupational diseases, altering the rule laid down in Steel v, Cammell, Laird 
& Co., [1905] 2 K. B. 232; 6 Edw. VII, chapter 58. 

A review of the judicial decisions shows that, in absence of statutory 
amendment, in jurisdictions where compensation is predicated on accidental 
injury, no case has gone quite so far as the instant case in holding the slow 
development of an infection as accidental, The decision is clearly in accord, 
however, with the growing tendency on the part of courts as well as 
legislatures to give effect to the spirit of the workmen’s compensation acts,— 
removal of claims for injuries by employees out of the field of ordinary 
litigation, and placing upon industry and society as a whole, an absolute 
financial liability for all injuries suffered by workers arising out of their 
employment. This tendency makes for a wiping out of the illogical distinc- 
tion which has been drawn between occupational accidents and occupational 
diseases. The origin of the distinction is probably attributable, both in courts 
and legislatures, to the fear that workmen’s compensation acts would result 
in wholesale malingering on the part of the workers, Manifestly malinger- 
ing would be many times more difficult to detect in the case of disease than 
in accidents, and the acts were generally limited in application, therefore 
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to the latter class of injuries. Happily, the fear of malingering has proved 
largely unfounded, and the liberal statutory amendments and _ broadened 
court decisions are the result of experience. 

CLARENCE E. RINEHARD. 


CONSTRUCTION OF WILL—LIFE EsTATE oR FEE S1MPLe.—The case of Krause 
v. Krause ——Nebr.—, 201 N.W. 670, presents a question of construction 
of a will, and a matter in which it seems that our courts are in a hopeless 
conflict of opinion. In this case the testator in clause three of his will used 
words which ordinarily would convey an absolute fee simple in the land to his 
wife, declaring her “owner in fee..... with full power and authority to 
sell and convey the same, and by deed convey a title in fee to her grantees.” 
In the fifth clause he expressed a desire that all realty owned by him at the 
time of his death and which his wife had not disposed of during her lifetime 
was to go to his sons Eugene and Amandus Krause. The wife endeavored 
by will to dispose of this property according to her own desires but the 
court held that she did not have the power to do so and that the will of her 
husband merely gave her a life estate coupled with the power of disposition 
during her lifetime. 

On the other hand, in the case of Bradford v. Martin, ——Iowa——, 201 
N.W. 574, under conditions which were very similar, the court held that 
the wife took an absolute fee simple. In this case the prior clause read “I 
give all my property both personal and real estate, of which I may die pos- 
sessed. .... to my wife, Mary Ann Bradford absolutely”. The next clause 
provided: “It is my wish that at the death of my wife Mary Ann Bradford, 
that after all her just debts have been paid, what is then left shall be 
divided ..... equally between my children”. In giving the wife an absolute 
fee simple the court brought out the rule that where there are absolutely 
inconsistent or repugnant provisions, then the first provision is held to 
express the intent of the testator, and that the inconsistent or repugnant 
provisions are to be considered as void. 


In the case of In re Wagen’s Will, ——Wis.—, 200 N.W. 756, the will 
contained the following provision: “I give and bequeath to my beloved wife, 
Mary Wagen, the following described real estate... . . under the following 


conditions: ‘If said land should be sold by her she may retain from the 
money received therefrom the sum of $400.00 for her own use and benefit, 
the balance of said sale to be divided between my children share and share 
alike.” The court held that by the words of this will the wife took an 
absolute fee simple and said, “It must be observed that the will uses apt 
words to convey title in fee to the tract, subject to condition ..... We 
hold that the devise to the widow of the five acre tract was absolute, and the 
same descended to her heirs.” 

To give a fee simple in a conveyance inter-vivos at Common law or under 
the Statute of Uses, it was necessary that the word “Heirs” be used in con- 
nection with the words of conyevance. It was always held that if the word 
“Heirs” was not used, then only a life estate was created. Jordon v. McClure 
85 Pa. 495. In the case of a will the rule was different and words of 
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inheritance were not considered as necessary to pass a fee simple, if it could 
be ascertained from the rest of the instrument that the testator intended to 
convey a fee. Lofton v. Murchison, 80 Ga. 391, 7 S.E. 322. In many of the 
states there are statutes to the effect that the term “Heirs” or other words 
cf inheritance are not necessary to create an estate in fee, and that every 
grant or devise of real estate passes the whole interest of the grantor or 
testator unless the intent to convey less appears in express terms or is 
necessarily implied. Among the states having such statutes are Nebraska, 
Sec. 6192; Iowa, Sec. 10,042: and Wisconsin, Sec. 2206. 

In the class of cases which are typified by the three heretofore mentioned, 
the court should consider two distinct doctrines in the law, the first pertain- 
ing to the fundamental and accepted rules of property, and the second 
pertaining to the rules of construction. It would seem that in the Nebraska 
case the court somewhat over-emphasized the rules of construction and failed 
to give sufficient cognizance to well known rules of property. A fundamental 
rule of property is to the effect that where a legatee or devisee has had 
an absolute gift bestowed upon him in the nature of an estate in fee simple, 
then a subsequent provision by the testator which places a restraint on the 
alienation of the property, or an attempt to make an executory devise, will 
be inoperative because such limitations are repugnant to the idea of a fee 
simple. Ramsdell v. Ramsdell, 21 Me. 288; Pickering v. Langdon, 22 Me. 413; 
Combs v. Combs, 67 Md. 11, 8 Atl. 757; Wead v. Gray, 78 Mo. 59; Arm- 
strong v. Kent, 21 N. J. Law 509; Fenstermaker v. Holman, 61 N.E. 599; 
Merrill v. Webster, 187 Mass. 562, 73 N.E. 672; Roth v. Rauschenbusch, 173 
Mo. 582, 73 S.W. 664 ; Ide v. Ide, 5 Mass. 500; Jendevine v. Jendevine, 61 
Vt. 587; Stowell v. Hastings, 59 Vt. 494. Instead of giving any effect to 
this rule of property the court seemed to base their decision mainly on the 
rules of construction. The testator was really trying to carry out two 
entirely different ideas in a way that the law does not allow. All courts agree 
that the main duty of a court in construing a will is to give effect to the real 
intent of the testator, but it would seem reasonable that they can only do 
so when that intent does not run counter to the established rules of juris- 
prudence. In the third clause of the will the testator selected and used 
words which under the inflexible rules of law vested the title to the land in 
his wife in absolute fee simple, and it is doubtful whether he should be 
allowed to show in a subsequent part of the will that such was not in fact 
his intent. It would seem that this fifth clause of the testator’s will should 
be considered as absolutely void and of no effect because the testator had no 
further power of disposition over the property. He had already given an 
absolute fee simple to his wife in the clearest language possible, having 
granted the same so as to make her “owner in fee, with full title, ..... 
with full power and authority to seli and convey the same.” 

In the Wisconsin case the court evidently applied the rule of presuming 
an estate in fee simple unless subsequent words are found in the will which 
would cut down the estate from a fee simple to a life estate. The court 
then construed that part of the will as to a scale of the land as merely a 
condition which did not take place and therefore did not effect the nature 
of the estate in the wife. Now, if by our Stat. Sec. 2206 the court is to 
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indulge in a presumption that the estate is one in fee simple where there 
are no words of inheritance, still it would seem that such a presumption 
should not be arbitrarily applied by the court in all cases and that where 
such presumption would be repugnant to subsequent provision in the will, 
then it should not be indulged in. Such would seem to be the situation in 
this case because if the court is to give effect to the words which place a 
restraint on the wife’s alienation of the land then they cannot also presume 
that the wife has a fee simple, since there is a rule of property to effect 
that there can be no such restraint placed upon the alienation of an estate 
where it has already been given in absolute fee simple. In the construction 
of an instrument the court will always give effect to each individual clause 
as far as possible and if it is possible to construe a certain clause in two 
different ways, one of which would be consistent with the other clauses of 
the document and the other construction would be inconsistent with the 
other clauses, then that construction which is consistent with the rest of 
the document is always the one that is taken. Applying that rule to the 
Wisconsii case it would seem that the court should give effect to the in- 
tention of the testator in placing a restraint upon the alienation of the 
land and hold that the testator intended to pass a life estate coupled with a 
power of alienation during the tife of the grantee. Under such a construction 
the court would be giving complete effect to every part of the will and no rule 
of property as to placing a restraint on the alienation of a fee simple would 
be violated. 

In those states where by statute the court will raise a presumption that 
an estate in fee simple has been given, even though there are no words 
of inheritance, it is always held that this presumption is rebuttable, If in 
such a case there may be found words in a subsequent part of the will or deed 
which plainly show that the real intent of the testator was to give a life estate 
merely, then such intent will govern and the estate which was presumptively 
one in fee simple will be cut down to a life estate: Metzer v. Schopp, 202 
Ill. 275, 67 S.E. 36; King v. King, 215 Ill. 100, 74 N.E. 89; Feit v. Richard, 
64 N. J. Eq. 16, 43 A 824; Wilkinson v. Chambers 181 Pa. St. 437, 37 A 569; 
In re Johnson 23 R. I. 111, 49 A 695; Kirk v. Richardson, 32 Hun 434; 
Thompson's Lessee v. Hoop, 6 Ohio St. 480, In the Wisconsin case it looks 
as though the court failed to regard this rule and passed that off as a mere 
condition which if performed would defeat the estate in fee simple, instead 
of construing the words as an expression of the intent of the testator that 
a life estate was intended and that the estate which by our statute wou‘d be 
presumed to be a fee simple should be cut down to a life estate. This rule 
had previously been recognized by the Wisconsin court in the cases of Jones v. 
Jones, 66 Wis. 310; 28 N.W. 177; Larson v. Johnson, 78 Wis. 300, 47 N.W. 
615; Derse v. Derse, 103 Wis. 113, 79 N.W. 14; Perkinson v. Clark, 135 Wis. 
584, 116 N.W. 229. 

The rule was very clearly laid down in the rase of Canaday v, Baysinger, 
107 Ia, 414, 152 N.W. 562. Here the will read as follows “I bequeath to my 
wife the land we live on .... After my wife’s death it is my wish that 
the land. .... be sold and the money be equally divided between my five 
heirs.” The court said “The bequest to his wife creates no particular estate 
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in the wife by its terms. There is no provision that she takes a fee or an 
absolute title, or that she is given the power of alienation. There is nothing 
to indicate the estate intended to be invested in the wife. Without further 
limitation upon this devise it might be construed into an absolute devise, but 
with a limitation which is not inconsistent with the estate created, we are 
of the opinion that the testator intended, by what he calls a bequest or a 
wish, to give to the wife only such an estate as would terminate upon her 
death, and that upon her death the land be sold and be equally divided 
between the heirs.” 

It is submitted that the Iowa case presents the proper view of the problem 
and that the rule should be that once it is determined that the testator has 
disposed of his property absolutely in fee simple, then a subsequent provision 
which is inconsistent and repugnant to the idea of a fee simple should be 
disregarded and considered as void. 

CHARLTON H. JAMEs. 


CriminaL Law—Absitiry oF Accusep To WAIVE HIS RIGHT TO A JuRY 
TriaL.—Since the decision of State v. Smith, 184 Wis. 664, 200 N.W. 638, 
3 Wis. L. R. 187, in which the court followed the established precedent that 
an accused may not waive his right to a trial by jury, the legislature has 
amended Section 357.01 (4687) to read that the court may try a case “with- 
out a jury .... whenever the accused in writing or by statement in open court 

. . . consents thereto.” Chapter 124, Laws of Wisconsin, 1925. 

The constitutionality of such a provision was upheld in Jn re Staff, 63 Wis. 
285, 23 N.W. 587, where the court construed a provision authorizing the 
municipal court of Rock county to try a case without a jury; so there 
should be no question as to the validity of this provision. 


Myron STEVENS, 


Lasor LAw—FALseE ADVERTISING.—The West Allis Foundry Co. was con- 
victed of publishing a false advertisement for labor on February 27th, 1924, 
in violation of section 103.43 of the Wisconsin Statutes which forbids 


“inducing .. . workmen . . . to accept employment . . . by means of any false 
pretenses concerning the kind and character of the work to be done, or 
amount ... of compensation . . . or the sanitary or other conditions of the 


employment, or failure to state... that there is a strike or lockout... 
when in fact such strike or lockout then actually exists.” 

The defendant company reduced the wages of its employees in October, 
1923, whereupon, on October 22nd, with the endorsement of the International 
Moulders Union, ten core makers and molders theretofore employed by the 
company, struck. From the beginning of the strike to the commencement 
of this action the union paid strike benefits, caused the name of the defendant 
company to be inserted in its “unfair” lists, and maintained pickets at the 
company’s plant. 

On February 27th, the company advertised for employees without mention- 
ing the strike and was subsequently arrainged. At the time the advertise- 
ment appeared all of the striking employees with the exception of three 
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were employed e'sewhere and the production of the company was equal to or 
above normal with more than the usual lumber of workers employed. 

The company claimed that the strike no longer existed, and having been 
found guilty in the lower court, sued out a writ of error to the Supreme 
Court where the judgment of the lower court was reversed, Judge Crown- 
hart dissenting. West Allis Foundry Co. v. State, 202 N.W. 302, 186 Wis. 

The court in its opinion points out that some states, notably New York, 
Pennsylvania, North Dakota and South Dakota, have provided for the filing, 
on behalf of either employees or employers, their respective statements as 
to the existence or nonexistance of a strike at a particular place of employ- 
ment, which information shall, under certain conditions, be given to all who 
seek employment at public employment bureaus. One inference seemingly 
to be drawn from provisions such as these is that neither party to the 
controversy is justified in determining the question of whether or not a strike 
exists. 

Evidently proceeding upon this assumption in the instant case our court goes 
on to the conclusion that ‘‘a strike shall be deemed at an end when conditions 
are such that the business of the employer is not materially affected by it and 
there are no reasonable grounds for believing that a continuance thereof will 
materially affect his business.” 

It is perhaps unfortunate that the words “strike” and “lockout” should 
have been used in this statute, without anything more, to express the other- 
wise obvious legislative intent, for they are words with no statutory history 
behind them. 

The court in both the majority and minority opinions proceeds to a determ- 
ination of the question “of whether a strike actually existed” at the time 
the defendant advertised for laborers, instead of the question raised by the 
statute as a whole: will prospective employees, or some of them, be prevented 
from accepting employment, or be deceived, if the defendant fails to state in 
his advertising that a strike or lockout exists at the proposed place of employ- 
ment. It is submitted that any seeming confusion which here arises has its 
origin in the failure of the court to distinguish properly between these two 
considerations. 

In the first instance it becomes necessary to consider the broad question of 
when a strike is at an end. This the court proceeds to do. In the second, 
the narrow subjective test of the party in interest—the prospective employee— 
must control. 

The statute makes the violator civilly liable for damages to the person 
deceived and criminally liable for deceit. If the freedom of both parties in 
the use of their economic power was substantially restricted or enlarged by 
the statute the court would no doubt be justified in holding such terms as 
“strike” and “lockout” to apply only to situations which both employer and 
employee would deem a “strike” or “lockout”, but clearly no such intention 
is manifest. Here the gist of the action is the deceiving by an employer of 
prospective employees. There is nothing to indicate that the legislature was 
concerned with the status of the employer’s business, nor with any hardship 
to the employer which might result from compliance with the obligation im- 
posed. The statute is concerned with preventing the employee from suffering 
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any loss or inconvenience by being induced to change his position without hav- 
ing full knowledge of conditions surrounding his prospective employment. And 
that an employee who is a member of a union cannot, in good faith, accept 
work at a place which the union declares to be “unfair,” is common knowledge. 

Since the employer is charged with the burden of disclosing the existance 
of a strike or lockout in any advertising for laborers, it is incumbent upon 
him to ascertain the facts which will govern the acceptance of the work he 
offers, not as he conceives them to be, but as they will affect the acceptance 
on the part of the seeking employee. It is a duty imposed for the benefit of 
those seeking employment and since it is their interests which are sought 
to be safeguarded it inevitably follows that their standards alone must 
govern. So it would seem, as long as the union and its members continue 
to make it their business to obstruct the employing of men by the employer, 
using peaceful and lawful means, just so long will some prospective em- 
ployees be prevented from obtaining employment. For the purpose of the 
statute this is sufficient, for those so prevented would have been misled by 
advertising which failed to state that a controversy existed. The picketing 
of a plant, standing alone, could then be construed as nothing short of actual! 
notice to the employer—as a matter of law—that for this purpose at least a 
strike still existed. 

It would surely be within the terms of a statute so clearly intended to 
disseminate the truth, for the advertiser to make a complete disclosure of the 
actual state of the industrial controversy without committing himself to an 
acknowledgement of the continuance of the strike. Nor would it be financially 
prohibitive to say, for example, “Union claims strike on, but plant running 
normal”, if he believes this will better serve his interest. The indefiniteness 
of the statutory standard, which leads the court to hold as it does in this 
case, we submit is quite illusory, for all the statute requires is that the 
prospective employee should be correctly and significantly informed of any 
state of industrial nonco-operation at the plant. 


O. Grsson. 
M. B. Tomsicu. 


FraAupD—NATUwRE OF REPRESENTATIONS.—In Derbeck v. Albright, — Wis. —, 
203 N.W. 337, the action, which was brought against Fred W. Albright, a 
dealer in automobiles, and Sharon, a salesman employed by him, was based 
on the fraud of the salesman, Sharon, in inducing the plaintiff to enter into a 
contract for the purchase of an automobile for thirteen hundred and twenty- 
five dollars, six hundred dollars to be paid down and the balance in twelve 
monthly installments secured by twelve notes for approximately sixty-eight 
dollars each, The Wisconsin Supreme Court affirmed a judgment for the de- 
fendant on the grounds that the mispresentations of the agent were not as to 
existing facts and were covered by two rules of law—that the term of a written 
contract cannot be varied by a contemporaneous oral agreement, and that all 
frevious oral agreements are merged in a written contract when executed. If 
the plaintiff were suing on a contract or seeking to avoid a contract the court’s 
position would be clear, but here apparently the plaintiff was asking damages 
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for the loss sustained by her in consequence of the deceit of the defendant. 
This is indicated by the fact that Sharon is joined as defendant in the action. 
In either case, of course, the question of whether the agent misrepresented 
existing facts would be of first importance and if he didn’t the only doubt is 
whether the rules of contract law laid down by the court were essential to 
a judgment for the defendant. 

As to the character of Sharon’s misrepresentations, it is not entirely clear 
that some of them did not relate to existing facts. Sharon appears to have 
misled the plaintiff as to the custom of the Fond du Lac Acceptance Company, 
to whom the contract was transferred, and as to the attitude of Shaw, the 
president of that company, toward the contract. In the findings of fact it 
appears “that when Sharon induced the plaintiff to sign the notes he repre- 
sented that the notes were usually written that way but that she could pay 
thirty-five dollars a month ..... and they would be renewed.” This was a 
misrepresentation to the plaintiff as to the custom of the acceptance company 
because it was within the reasonable meaning of Sharon’s statements that the 
usual custom of the company was to accept contracts such as the one he 
had offered (at thirty-five dollars a month) and to make out the contract in 
different terms as a matter of form. This was not their custom. Bigelow 
defines a representation as “anything, short of a warranty, proceeding from 
the action or conduct of the party charged, which is sufficient to create upon 
the mind a distinct impression of fact conducive to action”. Bigelow on 
Fraud, page 466. This definition is fotlowed in Leonard v. Springer, 197 II. 
532, 64 N.E. 299. In Krolik v. Lang, 187 Mich. 286, 153 N.W. 686, the 
court says, “The gist of a fraudulent misrepresentation is that it is intended 
to produce a false impression or belief in the mind of the other party.” Other 
cases follow in general the same rule. See Haigh v. White Way Laundry Co., 
164 Ia. 143, 145 N.W. 473; Worcester v. Cook, 220 Mass, 539, 108 N.E. 511; 
Providence Oil etc. Co. v. Allen, 186 Ala. 282, 65 S. 329. It is not necessary 
that the false representation be direct. It may consist in any indirect but 
misleading language. 26 C. J. 1067, section 8. It would seem that unless the 
defendant's statement is to be interpreted very much more strictly than is 
indicated by these cases to be proper, he misrepresented the custom of the 
acceptance company. 

The facts also showed that the defendant, Sharon, drove the plaintiff to the 
office of the Fond du Lac Acceptance Company for the purpose of finding 
out whether the company would accept a contract at thirty-five dollars per 
month. Sharon went into the office and Shaw, the president of the company, 
told him they would not accept paper extending over one year. He then came 
out and told the plaintiff that “it was all right and she could pay at the 
rate of thirty-five dollars per month.” By the rules of construction outlined 
above, this really represented to the plaintiff that Shaw had expressed a 
willingness to allow the plaintiff to pay in thirty-five dollars installments. 

Assuming that the defendant did misrepresent existing facts; namely, the 
custom of the acceptance company and the oral assent of its president to the 
thirty-five dollar contract, we have a possible question as to the materiality 
of these facts, but by the great weight of authority they would be called 
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material. The company would not have been bound either by its custom or 
by the words of its president, so it might be argued that the representations 
were not of such importance in the transaction as to be material to it. How- 
ever, the courts generally consider the actual effect of the representations on 
the plaintiff rather than the effect which they should reasonably have had, in 
determining their materiality in cases of deliberate fraud. (There was no 
question but that the fraud was deliberate in Derbeck v. Albright). The 
Maryland court says that where there is no positive standard to determine 
whetker the fraud is material, the rule is, “If the fraud be such that with- 
out it the contract would not have been made or transaction completed, it is 
material”. McAleer v. Horsey, 35 Md, 439. In another case — “the repre- 
sentations do not have to be the sole cause of the contract but such that 
witncut them the contract would not have been made”. Craig v. Shea, 45 
Cal. App. 351, 188 P. 73. A Connecticut case is very closely in point on the 
question of materiality where the words attributed to a third party would not 
have bound him, in holding that a representation that a third party “had offered 
and stood ready to give the amount asked by the seller” was material. Ives 
v. Carter, 24 Conn. 392. The result of these cases seems to be that a 
representation from A to B that C had promised to make B a present of a 
hundred dollars on his birthday, or a representation that a black cat had 
crossed B’s path might be the basis for an action for fraud if A intended 
that B sbould act on it and the other requisites for an action for fraud were 
present. Inasmuch as A is a wrong-doer, and inasmuch as the courts hold 
that B need not act reasonably in believing A (Bowe v. Gage, 127 Wis. 
245, 106 N.W. 1074), no injustice or inconsistency is apparent in the result.— 
For these reasons it seems that the plaintiff in Derbeck v. Albright should 


have been allowed to recover. 


G. Frye. 
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CONSIDERATION AND VALUE IN NEGOTIABLE 
INT RUMENTS 


“A consideration of some sort or other is so absolutely necessary 
to the formation of a contract that a nudum pactum or agreement 
to do or pay something on one side, without compensation on the 
other, is totally void at law; and a man cannot be compelled to per- 
form it . .. But if a man enters into a voluntary bond, or gives a 
promissory note, he shall not be allowed to aver the want of consider- 
ation in order to evade payment for every bond, from the solem- 
nity of the instrument, and every note, from the subscription of the 
drawer, carries with it an internal evidence of good consideration.”* 

That the foregoing excerpt from Blackstone is a correct statement 
of the early law of bills and notes in so far as it relates to the re- 
quirement of consideration seems to have been the opinion of several 
learned writers on the subject.2, There is some judicial support for 





42 Blackstone Comm. 445, 446. 

It is frequently stated in the books that as between the immediate parties to 
a bill or note a consideration is necessary to the validity of the cbligation. This 
notion, it is submitted, is erroneous upon principle and also upon the authorities 
for although it must be conceded that the courts have sanctioned the defense of 
ab e of ideration in certain cases, these decisions should be regarded as 
anomolous exceptions to the rule that a bill, being in the nature of a specialty, 
is obligatory without a consideration, rather than as illustrations of the op- 
posite doctrine, that a bill, being a simple contract, requires a consideration to 
support it.” James Barr Ames, Cases on Bitts & Notes, Vol. II page 876. “It 
has been said that every contract not under seal requires consideration to sup- 
port it, and this is strictly true as to contracts of common-law origin; but there 
are certain contracts which owe their validity, in England and in this country, 
to the custom of merchants; which had their origin in countries governed by 
the civil law, and to which, therefore, the common law is wholly foreign. To 
this class of contracts belong bills of exchange and policies of insurance; and 
promissory notes are placed by statute on the same footing with bills of ex- 
change. That these contracts are binding by their own force, and therefore do not 
require any consideration, is very clear upon principle. It must be confessed, 
however, that the generally received opinion among lawyers is otherwise, and 
that this opinion has generally found expression in the later judicial decisions 
whenever the question has been directly raised. It can easily be shown 
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material. The company would not have been bound either by its custom or 
by the words of its president, so it might be argued that the represeritations 
were not of such importance in the transaction as to be material to it. How- 
ever, the courts generally consider the actual effect of the representations on 
the plaintiff rather than the effect which they should reasonably have had, in 
determining their materiality in cases of deliberate fraud. (There was no 
question but that the fraud was deliberate in Derbeck v. Albright). The 
Maryland court says that where there is no positive standard to determine 
whether the fraud is material, the rule is, “If the fraud be such that with- 
out it the contract would not have been made or transaction completed, it is 
material”. McAleer v. Horsey, 35 Md. 439. In another case — “the repre- 
sentations do not have to be the sole cause of the contract but such that 
witncut them the contract would not have been made”. Craig v. Shea, 45 
Cal. App. 351, 188 P. 73. A Connecticut case is very closely in point on the 
question of materiality where the words attributed to a third party would not 
have bound him, in holding that a representation that a third party “had offered 
and stood ready to give the amount asked by the seller” was material. Ives 
v. Carter, 24 Conn. 392. The result of these cases seems to be that a 
representation from A to B that C had promised to make B a present of a 
hundred dollars on his birthday, or a representation that a black cat had 
crossed B’s path might be the basis for an action for fraud if A intended 
that B should act on it and the other requisites for an action for fraud were 
present. Inasmuch as A is a wrong-doer, and inasmuch as the courts hold 
that B need not act reasonably in believing A (Bowe v. Gage, 127 Wis. 
245, 106 NeW. 1074), no injustice or inconsistency is apparent in the result.— 
For these reasons it seems that the plaintiff in Derbeck v. Albright should 


have been allowed to recover. 
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